OF REGULATIONS

= g _ .
—
e
- '—'-'/'-’ ; P eyt
=
L
e
—
- _-'_
- - — i —
=
—
Iii——

WFERALHN

T
e e
e e . ~S—— e

QL TTITHTER Y

[ T
';nii‘*iilif
!“l": ' ' VOLUME NINE e ISSUE FOUR
HHH ;i
i
|y | | | |
i’i‘:il'{ii i Nevember 16, 1992
i 1}313; !
IRDINE | S
! -?
v . 1
;r"i.i;i! I
'iﬂ i,ii ' Pages 441 Through 590
I




VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week throughout the year. Indexes are published
quarterly, and the iast index of the year is cumulative.

The Virginia Register has several functions. The full text of all
regulations, both as proposed and as finally adopied or changed
by amendment are required by law to be published in the
Virginia Register of Regulations.

In addition, the Virginia Register is a source of other
information about state government, including all Emergency
Regulations issued by the Governor, and Executive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencies.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of proposed action;
a basis, purpose, impact and summary statement; a notice giving
the public an opportunity to comment on the proposal, and the
text of the proposed reguiations.

Under the provisions of the Administrative Process Act, the
Registrar has the right to publish a summary, rather than the full
text, of a regulation which is considered to be too lengthy. In
such case, the full text of the regulaticn will be available for
public inspection at the office of the Registrar and at the office
of the promulgating agency.

Following publication of the proposal in the Virginia Register,
sixty days must elapse before the agency may take action on the
proposal.

During this time, the Governor and the General Assembly will
review the proposed regulations. The Governor will transmit his
comments on the regulations to the Regisirar and the agency and
such comments will be published in the Virginia Regisier.

Upon receipt of the Governor’s comment on a proposed
regulation, the agency (i) may adopt the proposed regulation, if
the Governor has no objection to the regulation; (ii) may modify
and adopt the proposed regulation after considering and
incorporating the Governor’s suggestions, or (iii) may adopt the
regulation without changes despite the Governor’s
recommendations for change.

The appropriate standing commitiee of each branch of the
General Assembly may meel during the promulgation or final
adoption process and file an objection with the Virginia Registrar
and the promulgating agency. The objection wilt be published in
the Virginia Register. Within twenty-one days after receipt by the
agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative Committee, and the
Governor

When final action is taken, the promulgating agency must again
publish the text of the regulation, as adopted, highlighting and
explaining any substantial changes in the final regulation. A
thirty-day final adoption peried will commence upon publication in
the Virginia Register.

Tihe Governor will review the final regulation during this time
and if he objects, forward his objection o the Registrar and the
agency. His objection will be published in the Virgimia Register. If
the Governor finds that changes made to the proposed reguiation
are substantial, ke may suspend the regulatory process for thirty
days and require the agency to solicit additional public comment
on the substantial changes.

A repulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promulgating agency, unless (i) a legislative
objection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the daie specified, which shall

be after the expiration of the twenty-one day extension pericd; or
(ii} the Governor exercises his authority to suspend the regulatory
process for solicitation of additional public comment, in which
event the regulation, unless withdrawn, becomes effective on the
date specified which date shall be afier the. expiration of the
period for which the Governor has suspended the regulatory
process.

Proposed action om regulations may be withdrawn by the
promulgating agency at any time before the regulation becomes
final,

EMERGENCY REGULATIONS

If an agency determines that an emergency situation exists, it
then requests the Governor to issue an emergency regulation. The
emergency regulation becomes operative upon its adoption and
filing with the Registrar of Regulations, unless a later date is
specified. Emergency regulations are limited in time and cannot
exceed a twelve-months duration. The emergency regulaiions will
be published as quickly as possible in the Virginia Register.

During the time the emergency status is in effect, the agency
may proceed with the adoption of permanent regulations through
the usual procedures (See “Adoption, Amendment, and Repeal of
Regulations,” above). If the agency does not choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constitutes a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 of Chapter 1.1:1 (§8 96.14:6 through
8-6.14:9) of the Code of Virginia be examined carefully,

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. L:3 VA.R. 75-77 November 12, 1984 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984.

“The Virginia Register of Regulations” (USPS-001831) is
published bi-weekly, except four times in January, April, July and
October for $100 per year by the Virginia Code Commission,
General Assembly Building, Capitol Square, Richmond, Virginia
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid
at Richmond, Virginia. POSTMASTER: Send address changes to
the Virginia Register of Regulations, 310 Capitol Sireet, 2nd Floor,
Richmond, Virginia 23219, :

The Virginia Register of Regulations is published pursnant io
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq) of the Code of
Virginia. Individual copies are available for $4 each from the
Registrar of Regulations.

Members of the Virginia Code Commission: Joseph V. Gartlan,
Jr. , Chairman, W, Tayloe Murphy, ¥r., Vice Chairman; Russell
M. Carneal; Bernard S. Cohen; Gail S. Marshall; E. M. Miiler,
Ir; Theodore V. Morrison, Jr; William F. Parkerson, Jr.;
Jacksen E. Reasor, Jr.

Staff of the Virginia Repister: Joan W. Smith, Registrar of
Regulations; Ann M. Brown, Deputy Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbel Eey §
t Indicates entries since last publication of the Virginia Register

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES (BOARD 0OF)

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Agriculture and Consumer Services intends to consider
promulgating regulations entitled: VR 115-04-28.
Regulaticus Goverming the Oxygenation of Gasoline. The
purpose of the proposed action is to adopt a regulation to
supersede an emergency regulation adopted by the Board
of Agriculture and Consumer Services on September 30,
1992, governing oxygenation of gasoline.

Statutory Authority: §§ 59.1-133 and 59.1-156 of the Code of
Virginia.

Written comments may be submiited uniil December 4,
1992,

Office of
Room 402,

Contact: J. Alan Rogers, Program Manager,
Weights and Measures, P.O. Box 1163,
Richmond, VA 23209, telephone (804) 786-2476.

STATE AIR POLLUTION CONTROL BOARD
Netice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Air Pollution
Control Board intends to consider amending regulations
entitled: VR 120-81. Regulations for the Contrel and
Abatement of Air Pollutien—Incorporating Reguirements
of Title V of the Clean Air Aet. The purpose of the
proposed action is to amend § 120-08-04 to incorporate the
requirements of Title V of the Clean Air Act, as amended
in November 1990,

Public meeting: A public meeting will be held by the
Department in House Cormnmittee Room One, State Capitol
Building, Richmond, Virginia, at 10 a.m. on November 18§,
1992, to discuss the intended action. Unlike a public
hearing, which is intended only fo receive testimony, this
meeting is being held to discuss and exchange ideas and
information relative to regulation development.

Ad hoc advisory group: The Department will form an ad
hoc advisory group o assist in the development of the
regulation. If you desire to be on the group, notify the
agency contact in writing by close of business October 21,
1992, and provide your name, address, phone number and

the organization you represent (if any). Facsimile copies
will be accepted only if followed by receipt of the original
within three business days. Notification of the composition
of the ad hoc advisory group will be sent o all applicants
by November 4, 1992. If you are selected to be on the
group, you are encouraged to attend the public meeting
mentioned above and any subsequent meetings that may
be needed to develop the draft regulation. The primary
function of the group is to develop recommended
regulation amendments for Department consideration
through the collaborative approach regulatory
negotiation and consensus.

of

Federal statutory requirements: Tille V of the Ciean Air
Act (the Act) as amended November 1990 provides a
mechanism to implement the various requirements under
the other tiles in the Act through the issuance of
operating permits. Under this title, the U.5. Environmental
Protection Agency (EPA) is required to develop
regulations with specific operating permit requirements.
The federal regulations (40 CFR Part 70) were
promuigated in final form on July 21, 1992. The states are
required, in turn, to develop operating permit programs
that meet the requiremenis specified in EPA’s regulations.
These programs are due to EPA for review by November
15, 1893.

The operating permits issued under this program shouid
enhance the ability of EPA, the states, and citizens to
enforce the requirements of the Act; clarify for the
permitted sources exactly which air quality requirements
apply; and also aid in implementing the Act by providing
states with permit fees to support their programs.

A permit sets out for both the Department and the owner
the regulatory requirements appropriate to that source's
operation. The bhenefils are that the operator or owner
knows what requirements must be fuifilled and the
Department has an agreement with the owner through the
permit that these requirements will be carried out. It
enables the Department to more efficiently and effectively
carry out its source surveillance activities while providing
a clear mandate for each source on what its responsibility
entails. An operating permit inclusive of all requirements
pertaining to the source ensures that the owner of the
source is fully informed of all applicable state and federal
regulations. The operating permit program provides that
both the Department and the owner conduct a periodic
review of polinting activities to ensure that effective
emission reductions are iaking place.

At all facilities, operating conditions change over time,
new fechnologies become available, and new. regulatory
requirements are developed thal may necessarily change

Vol. 9, Issue 4

Monday, November 16, 1992

443



Notices of Intended Regulatory Action

original permit conditions. Operating permits provide a
mechanism to adapt to these changing conditions.

Owners of sources subject io compliance programs through
new regulatory initiatives or other air quality planning
requirements must sign a consent order which is, in effect,
an agreement between the Department and the owner for
the source to meet those initiatives or requirements. An
operating permit program supplants the use of consent
orders under these conditions and removes the negative
connotation that comes with signed consent orders. Consent
orders are generally used after a facility has been found
in violation of the regulations when the Department needs
an enforceable administrative mechanism to ensure that
the facility’s operation will change to avoid a violation In
the future.

Current federal policy allows the use of emissions trading
activities by sources to meet emission standards in a more
cost effective manner. These activities include bubbling,
netting, offsetting and banking. The operating permit
provides a mechanism for implementing and enforcing
emissions trading activities, provided EPA policy or a siate
generic policy, as appropriate, is followed. Currently these
activities are enforced using consent orders which, as
explained above, have & negative connotation.

An operating permit provides the mechanism for the
Depariment o assess any facility’s compliance with the air
guality standards and regulations that provide a basis to
protect human health and the environment. The permit
provides a direct enforcement mechanism for the
Department to determine a facility’s compliance whereas
the enforcement of the standards and regulations without
the permit is more difficult because specific conditions for
the individual facility have nof been derived from those
standards and regulaticons.

The public participation requirements of the operating
permit program provide an opportunity for citizens to
review and to provide comments about the compliance
performance of facilities emitting air pollufanis along with
the Department.

The 1930 amendments c¢reate a major change to the
approach taken by the US. Congress in previous
promulgations of the Act. Title V of the Act requires the
states to develop operating permit programs to cover all
stationary sources defined as major by the Act. Permits
issued under these programs must set out standards and
conditions that cover all the applicable requirements of
the Act for each emission unit at each individual
stationary source.

Section 502 (@) requires that the following sources be
covered under the provisions of any Title V program:

1. Affected sources as defined under the acid
deposition provisions of Title IV of the Act.

2. Major sources, defined as follows:

a. any source of air pollutants with the potential to
emit 100 tons per year (ipy) or more of any
poliutant;

b. in nonattainment areas designated as serious, any
source emitting 50 tpy or more (in Virginia, the
northern Virginia area is designated serious for
ozong), for severe or extreme nonattainment areas,
sources emitiing 25 and 10 tpy, respectively; and

¢. any source with the potential to emit 10 tpy of
any bhazardous air pollutant or 25 tpy of any
combination of hazardous air pollutanis regulated
under section 112.

3. Any other source, including an area source, subject
to a hazardous air pollutant standard under section
112.

4. Any source subject to new source performance
standards under section 111,

5. Any source required to have a preconsiruction
review permit pursvant to the requirements of the
PSD program under Tiile I, part C or the
nonattainment area new source review program under
Title I, part D.

6. Any other stationary source in a category that EPA
designates in whole or in part by regulation, after
notice and comment.

Section 5G2 (b) sets out the minimum elements that rmust
be included in each program, as foliows:

1. Requirements for permit applications, including
standard application forms, compliance plans and
criteria for determining the complefeness of
applications,

2. Monitoring and reporting requirements.
3. A permit fee system.

4. Provisions for adequate personnel and funding to
administer the program.

© 5. Authority to issue permits and assure that each
permitted source complies with applicable
requirements under the Act.

6. Authority to issue permiis for a fixed term, not to
exceed five years.

7. Autborily 1ito assure that permits incorporate
emission limitations in an applicable implementation
plan.

8. Authority to terminate, modify, or revoke and
reissue permits for cause, which is not further
defined, and a requirement to reopen permits in
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certain circumstances.

9. Authority {o enforce permits, permit fees, and the
requirement to obtain a permit, including civil penalty
authority in a maximum amount of not less than
$10,000 per day, and appropriate criminal penalties.

10. Authority te assure that no permit will be issued if
EPA objecis to its issuance in a timely fashion.

11. Procedures for (a) expeditiously determining when
applications are compleie, (b) processing applications,
(c} public notice, including offering an opportunity for
public comment, and a hearing on applications, (d)
expeditious review of permit actions, and {(e) state
court review of the final permit action.

12. Authority and procedures to provide that the
permitting authority’s failure to act on a permit or
renewal application within the deadlines specified in
the Act shall be treated as a final permit action solely
to allow judicial review by the applicant or anyone
also who participated in the public comment process
to compel action on the application.

13. Authority and procedures to make available to the
public any permit application, compliance plan, permit
emissions or monitoring report, and compliance report
or certification, subject to the confidentiality provisions
of section 114(c) of the Act; the contents of the
permit itsell are not entitled to confidentiality
protection,

14. Provisions to allow operational flexibility at the
permitted facility.

Section 503 (b) requires that applicants shall submit with
the permit application a compliance plan describing how
the source will comply with all applicable requirements of
the Act The compliance pian must include a schedule of
compliance and a schedule under which the permittee will
submit progress reports to the permitting authority no less
frequently than every six months. The permitiee must also
certify that the facility is in compliance with any
applicable requirements of the permit no less frequently
than annually. The permiitee must also promptly report
any deviations from permit requirements to the permitting
authority. :

Section 503 (d) specifies that a source’s failure to have an
operating permit shall not be a violation of the Act if the
source owner submitted a timely and complete application
for a permit and if he submitted oiher information
required or requested to process the application in a
timely fashion.

Section 503 (e) requires that a copy of each permit
application, compliance plan (including the schedule of
compliance), emissions or compliance monitoring report,
certification, and each permit issued under this title, shali
be available to the public. Any information that is

required of an applicant to submit and which is entitied to
protection from disclosure under section 114 (c¢) of the Act
can be submitted separately.

Section 504 specifies what is to be included in each
operating permit issued under this program. Section 504
(a) requires that each permit shall include enforceable
emission limitations and standards, a schedule of
compliance, a requirement that the permiftee submit to
the permitting autherity, no less often than every six
months, the results of any required moenitoring, and such
other conditions as are necessary to assure compliance
with applicable requirements, including the requirements
of any state implementation plan.

Section 504 (b) indicates that the EPA adminisirator may
prescribe, by rule, procedures and methods for
determining compliance and for moritoring and analysis of
pollutants regulated by the Act. Continuous emissions
monitoring need not be required if alternative methods are
available that provide sufficiently reliable and timely
information for determining compliance.

Section 504 (¢} requires that each- permit issued under the
program shall set forth inspection, entry, monitoring,
compliance certification, and reporting requirements to
assure compliance with the permit terms and conditions.
Such monitoring and reporting requirements shall conform
to applicable regulations issued under 504 (b). Any report
required to be submitted by a permit issued to a
corporation shall be signed by a responsible corporate
official, who shall certify its accuracy.

Section 504 (d) allows the state permitting authority to
issue a general permit covering numerocus similar sources
after notice and opportunity for public hearing. Any
general permit shall comply with all program
requirements. Any source governed by a general permit
regulation must still file an application under this program.

Section 504 (e) allows the state permitting authority to
issue a single permit authorizing emissions from similar
operations at multiple temporary locations. No such permit
shall be issued unless it includes conditions that will
assure compliance with all the requirements of the Act at
all authorized locations, including, but not limited to,
ambient standards and compliance with any applicable
increment or visibility requirements under the Act. Any
such permit shall in addition require the owner or
operator to notify the permitting authority in advance of
each change in location,

Section 504 (f) provides a permit shield for permittees.
This section specifies that compliance with a permit issued
in accordance with Titie V shall be deemed in compliance
with Section 502, or with the program. And unless
otherwise provided by the EPA administrator and by ruie,
the permit may also provide that compliance with the
permit shall be deemed compliance with other applicable
provisions of the Act that relate to the permittee, if;
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1. the permit includes the applicable requirements of
those provisions, or

2, the permitting authority in acting on the permit
application makes a determination relating to the
permitiee that such other provisions (which shall be
referred to in such determination) are not applicable
and the permit includes the determination or a
concise summary thereof.

Section 503 (c) specifies that all sources required to be
permitted under a Title V program are reguired to submit
an application within 12 months after the date EPA
approves the state’s program. The state permitting
authority may specify an - earlier date for submitting
applications. The state permitting authority must establish
a phased schedule for acting on permit applications
submitted within the first full year after program approval,
and must act on at ieast one-third of the permits each
year over a period not to exceed three years after
approval of the program. After acting on the initial
application, the permitting authority must issue or deny a
complete application within 18 months after receiving that
application.

Section 505 (a) requires the state permitting authority to
send EPA a copy of each permit application and each
permit proposed to be issued. For each permit application
or proposed permit sent to EPA, Section 505 (a) also
requires the permitting authority to notify all states whose
air quality may be affected and that are contiguous to the
state in which the emission originates, or that are within
50 miles of the source. This notice must provide an
opportunity for these affecied states to submit written
recommendations respecting the issuance of the permit
and its terms and conditions. Section 505 (b) provides for
EPA objections to any permit which contains provisions
that are nof in compliance with the requirements of the
Act or with the applicable State Implementation Plan. This
section also provides that any person may petition the
EPA adminisirator within 60 days after the expiration of
the 45-day review period, if no objections were submitted
by the EPA administrator. Furthermore the stiate
permitting authority may not issue the permit if the EPA
administrater objects to its issuance unless the permit is
revised to meei the objection. If the state permitting
authority fails to revise and submit the permit, EPA must
issue or deny the permit in accordance with the
requirements of Title V. Under section 505 (d), the permit
program submiited by the state may not have to meet
these requirements for sources other than major sources
covered by the program. Section 505 (e) allows the EPA
administrator to terminate, modify, or revoke and reissue
an operating permit issued under a state’s program, if he
finds that cause exists for such action.

Statutory Authority; § 10.1-1308 of the Code of Virginia.
Written comments may be submitied uniil November 20,

1982, io Director of Program Development, Department of
Air Pollution Conirol, P. 0. Box 10089, Richmond, VA

23240.

Contact: Nancy S. Saylor, Policy Analyst, Division of
Program Development, Depariment of Air Pollution
Conirol, P.0. Box 10089, Richmond, VA 23240, telephone
(804) 786-1249.

Notice of Intended Regulatery Actien

Notice 'is hereby given in accordance with this agency’s
public participation guidelines that the Siate Air Pollution
Control Board intends to consider amending regulations
entitled: VR 12¢-01. Regulations for the Comirel and
Abatement of Air Pollution—-Permit Fee Requirements.
The purpose of the proposed action is to develop a
regulation to meet the permit fee requirements of Titie V
of the Clean Air Act and of § 10.1-1322 of the Code of
Virginia.

Public meeting: A public meeting will be held by ihe
Department in House Committee Room One, State Capitol
Building, Richmond, Virginia, at 10 a.m. o¢n November 19,
1992, to discuss the intended action. Unlike a public
hearing, which is intended only to receive testimony, this
meeting is being held to discuss and exchange ideas and
information relafive to regulation development.

Ad hoc advisory group: The Department will form an ad
hoc advisory group to assist in the development of the
regulation. If you desire to be on the group, nofify the
agency contact in writing by close of business October 21,
1992, and provide yvour name, address, phone number and
the organization you represent (if any). Facsimile copies
will be accepted only if foliowed by receipt of the original
within three business days. Notification of the composition
of the ad hoc advisory group will be sent to all applicants
by November 4, 1992, If you are selected to be on the
group, you are encouraged to atiend the public meeting
mentioned above and any suhsequent meetings that may
be needed io develop the drafi regulation. The primary

function of the group is to develop recommended
regulation amendments for Department -consideration
through the collaborative approach of regulatory

negotiation and consensus.

Federal and state siatutory requirements. Title V of the
Clean Air Act (the Act) as amended November 1590
provides a mechanism to implement the various
requirements under the other titles in the Act through the
issuance of operating permits. Under this fitle, the U.S.
Environmental Protection Agency (EPA) is required to
develop regulations with specific operating permit
requiremenis. The federal regulations (40 CFR Part 70)
were promulgated in final form on July 21, 1992. The
states are required, in turn, to develop operafing permit
programs that meet the requirements specified in EPA’s
regulations. These programs are due to EPA for review by
November 15, 1993.

One of the requirements of Title V is for states to develop
permit fee programs fto use in funding the costs of
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developing, implementing and enforcing the other
requirements of Title V. The permit fees obtained should
fund the resources necessary for states to carry out their
programs. The basis of the required permii fees is a
charge per ton of emissions of regulated pollutants emitted
by stationary sources covered under Title V. While the
permit fee program provides a benefit to state agencies,
the program also provides other benefits related to air
quality. Permit fees charged for emissions may provide an
incentive to stationary sources to keep their emissions as
low as possible, The charging of permit fees also more
directly aliows the costs of the air quality programs to be
paid for by those who create the pollution, rather than
indirectly through the state taxation system.

The 1990 amendments create a major change to the
approach taken by the U.S. Congress in previous
promulgations of the Act. Title V of the Act requires the
states o develop coperating permit programs to cover all
stationary sources defined as major by the Act. Permits
issued under these programs must set out standards and
conditions that cover all the applicable requirements of
the Act for each emission unit at each individual
stationary source. In addition to requiring that states
develop operating permit programs, Congress is also
requiring that states develop permit fee programs to pay
for the cost of the programs.

Section 502 (b)(3) sets out the minimum elements that
must be included in each permit fee program. The owner
or operator of all sources subject to the requirement to
obtain a permit must pay an annual fee, or the equivalent
over some other period, sufficient to cover all reasonable
(direct and indirect) costs required to develop and
administer the permit program requirements of Title V,
including the costs of the small business technical
assistance program. Section 502 (b)(3)(A) specifies what is
meant{ by reasonable costs, as follows:

1. Reviewing and acting upon any application for a
permit,

2. Implementing and enforcing the terms and
conditions of the permit, but not including any court
costs or other costs associated with any enforcement
action.

3. Emissions and ambient monitoring.

4. Preparing generally applicable
guidance,

regulations or

5. Modeling, analyses, and demonstrations.
6. Preparing inveniories and tracking emissions.

Section 502 (b)(3)(B) specifies the requirements for the
total amount of fees to be collected by the state
permitting authority, as follows:

1. The state must demonstrate that, except as

otherwise provided, the program will collect in the
aggregate from all sources subject to the program an
amoynt noi less than $25 per ton of each regulated
pollutant, or such other amount as the EPA
administrator may determine adequately reflects the
reasonable costs of the permit program.

2. “Regulated poliutant” means (a) a volatile organic
compound; {b) each poliutant regulated under Section
111 or 112 of the Act; and (c) each pollutant for
which a national primary ambient air quality standard
has been promulgated (except carbon monoxide).

3. In determining the amount to be collected, the
permitting authority is not required to include any
amount of regulaied pollutant emitted by any source
in excess of 4,000 tons per year of that pollutant,

4. The requirements of paragraph ‘1 above will not
apply if the permitting authority can demonstrate that
collecting an amount less than $25 per ton of each
regulated pollutant will meet the requirements of 502
(b3 (3)(A).

5. The fee calculated under paragraph 1 above shall
be increased consistent with the need to cover the
reasonable costs authorized by 502 (b)(3)(A) in each
year beginning after the year of the enactment of the
Act by the percentage, if any, by which the Consumer
Price Index for the most recent calendar vear ending
before the beginning of such year exceeds the
Consumer Price Index for the calendar year 1989.

Section 502 (b)(3)(C) specifies the requirements of a
permit fee program if the EPA administrator finds that
the fee provisions of a state program are inadequate or if
the Title V operating permit program itself is inadequate
and EPA has to administer the fee program itself,

Section 507 (f) concerning fees and the Small Business
Technical Assistance Program specifies that the siate may
reduce any fee reguired under Title V to take into
account the financial resources of small business stationary
sources.

Section 408 {(c)(4) of Title IV concerning sources of acid
deposition states that Phase I affected units shall not be
required to pay permit fees during the years 1995 through
1998, -

The Department has the statutory authority under state
law to develop a Tille V permit fee program. Section
10.1-1322 of the Air Pollution Control Law of Virginia
specifies the supplementary requirements for developing
the Title V fee program in Virginia,

Section 10.1-1322 B specifies that the board may require
the payment and coliection of annual permit program fees
for air pollution sources. The law directs that the fees
must be based on actual emissions of each regulated
pollutant as defined in Section 502 of the Act, in tons per
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year. The law stipulates that the regutation cannot charge
for emissions in excess of 4,000 tons per year of each
poliutant for each source. The law restricts the program to
obtaining a base year amount of $25 per ton, using 1980
as the base year. It does allow annual adjustments of this
amount. using the Consumer Price Index, as directed in
Section 502 (b)(3)(B), The fees obtained are to
approximate the direct and indirect costs of the program
as directed in Section 502 (b)(3)(A).

When adopting regulations for these fees, the board is
directed to take into account permit fees charged in
neighboring states so that existing or prospective industry
in Virginia will not be placed at an economic
disadvantage. :

Statutory Authority: §§ 10.1-1308 and 10.1-1322 of the Code
of Virginia.

Written comments may be submitted until November 20,
1992, to Director of Program Development, Department of
Air Pollution Control, P. 0. Box 10089, Richmond, VA
23240,

Contact: Kathleen Sands, Policy Analyst, Division of
Program Development, Department of Air Pollution
Control, P, 0. Box 10089, Richmond, VA 23240, telephone
225-2722.

BOARD FOR COSMETOLOGY
Notice of Intended Regulatory Actiom

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board for
Cosmetology intends to consider promulgating regulations
entitled: Virginia Board for Cosmetology Esthetician/Skin
Care Regulations. The purpose of the proposed action is
to regulate the practice of invasive skin care performed
by estheticians who administer cosmetic treatments.

Statutory Authority: § 54.1-1202 of the Code of Virginia.

Writien comments may be submitted until December 5,
- 1992,

Centact: Demetra Kontos, Assistant Director, Cosmetology
Board, Department of Commerce, 3600 W. Broad St., 5th
Floor, Richmond, VA 23230, telephone (804) 367-8509.

BOARD OF DENTISTRY
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Dentistry
intends to consider amending regulations entitled: VR
255-01-1. Board of Dentisiry Regulations. The purpese of
the proposed action is to consider the following

amendments;
1. The Public Participation Guidelines - § 1.2 D.
2. Certification of dental assistants for Schedule VI

topical medicinal agents §¢ 14 M and 54 1
(Emergency Regulation).

3. Reinstatement Fees and Procedures - § 1.3 D.

4. Reinstatement procedure following suspension or
revocation of license and fee.

5. Licensure examinations - grace period for licensure
-§22 A and B.

6. Reciprocal licensure for dentists - § 2.3 A.
7. Endorsement for dentists.

8. Clarification of § 3.1 A 2 regarding educational
requirements to administer general anesthesia.

9, Requiremeni for dentists to keep all insurance
ciaim forms - § 4.1 B 6.

10. Regulation of denial hygiene, except level of
supervision.

11. Controlled use of frade names.

12. Advertisement, claiming to be a specialist - § 44 F
4,

13. Develop Continuing Education requirements for
dentists and dental hygienists.

14. Other minor clarifications and nonsubstantive
changes.
Virginia Board of Dentisiry Regulatory - Legislative
Committee wili meet on November 21, 1992, to discuss and
recommend changes to the regulation of dentistry and
dental hygiene.

Statutory Authority: §§ 54.1-2700 through 54.1-2728 of the
Code of Virginia.

Written comments may be submitted until November 17,
1992.

Contact: Nancy Taylor Feldman, Executive Director, 1601
Rolling Hills Drive, Richmond, Virginia 23229-5005,
telephone (804) 662-9906.
BOARD FOR GEOLOGY
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
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public participation guidelines that the Board for Geology
intends to consider amending regulations entitled: VR
335-01-2. Rules and Regulations of the Board for Geology.
The purpose of the proposed action is to review regulatory
content and fees,

Statutory Authority: §§ 54.1-1400 through 54.1-1405 of the
Code of Virginia.

Written comments may be submitted until November 29,
1992.

Contact: Nelle P. Hoichkiss, Assistant Director, Virginia
Department of Commerce, 3600 West Broad Street,
Richmond, VA 23230, telephone (804) 367-8595.

DEPARTMENT OF HEALTH (STATE BOARD OF)
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to consider amending regulations entitied:
Virginia State Medical Facilities Plan. The purpose of
the proposed action is8 to revise the State Medical
Facilities Plan to provide guidance for assessing the public
need for projects subject to review according to the 1992
amendments to the Certificaie of Public Need Law.

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq. of the
Code of Virginia.

Written comments may be submitted until November 19,
1992.

Contact: Paul E. Parker, Director, Virginia Depariment of
Health, Division of Resources Development, 1500 East
Main Sireet, Suite 105, Richmond, VA 23219, teiephone
(804) 786-7463.

Natice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to consider amending regulations entitled:
Virginia Medical Care Facilities Certificate of Public
Need (COPN) Rules and Regulations. The purpose of the
proposed action is to amend the existing certificate of
public need regulations to be consistent with the 1992
amendments to the COPN law.

Statutory Authority: §§ 32.1-12 and 32.1-102.1 ei seq. of the
Code of Virginia,

Written comments may be submitted until November 19,
1992,

Contact: Wendy V. Brown, Project Review Manager,
Virginia Department of Health, Division of Resources
Development, 1500 East Main Street, Suite 105, Richmond,

VA 23219, telephone (804) 786-7463.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to consider amending regulations entitled
VR 355-28-100. Regulations for Disease Reporting and
Control. The purpose of the proposed action is to amend
the regulations to make childhood lead poisoning
reportable and to change the confidential morbidity report
form.

Statutory Authority: §§ 32.1-12 and 32.1-35 through 32.1-38
of the Code of Virginia.

Written comments may be submitted until December 2,
1992.

Contact: Diane Woolard, M.P.H.,, Senior Epidemiologist,
Virginia Department of Health, Office of Epidemiology,
1500 East Main Street, Room 113, P.O. Box 2448,
Richmond, VA 23219, telephone (804) 786-6261.

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL
1 Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Virginia Health
Services Cost Review Council intends to consider amending
regulations entitled: VR 378-01-841. Rules and Regulations
of the Virginia Health Services Cost Review Council. The
purpose of the propesed action is to amend the current
rules and regulations of the Virginia Health Services Cost
Review Council to reflect changes required by the new
methodclogy.

Statutory Authority: §§ 9-161.1 and 9-164(2) of the Code of
Virginia.

Written comrents may be submitted until December 13,
1992,

Contact: John A. Rupp, Executive Director, 805 E. Broad
St, 6th Floor, Richmond, VA 23219, telephone (804)
786-6371.

t Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Virginia Health
Services Cost Review Council intends to consider
promulgafing regulations entitled: VR 370-01-082. The
Methodology to Measure the Efficiency and Preductivity
of Health Care Instituiions. The purpose of the proposed
action is to promulgatie a new methodology to measure the
efficiency and productivity of health care institutions as
required by § 9-161.1 of the Code of Virginia.
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Statutory Authority: §§ 9-161.1 and 9-164(2) of the Code of
Virginia.

Written comments may be submitted uniil December 15,
1992.

Contact: John A. Rupp, Executive Director, 805 E. Broad
St, 6th Floor, Richmond, VA 23219, telephone (804)
786-6371. .

BOARD FOR HEARING AID SPECIALISTS
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board for Hearing
Aid Specialists intends to consider amending regulations
entitled VR 375-01-02. Board for Hearing Aid Specialists
Rules and Regulations. . The purpose of the proposed
action is to solicit public comment on ali existing
regulations as to the assessment of their effectiveness,
clarity and simplicity. Specifically to (i) clarify § 54.1-1505
A of the Code of Virginia as to a “reasonable charge” for
services provided by the hearing aid specialists, and (ii)
clarify and simplify § 4.10 1 f of the Board’s regulations
as to the use of the terminology used in this section to
aveid confusion among the users of the services being
offered.

Statutory Authority: § 54.1-201 of the Code of Virginia.

Written comments may be submitted until December 4,
1992,

‘Comtact: Geralde W. Morgan, Administrator, 3600 West
Broad Sireet, Richmond, VA 23230-4917, telephone (804)
367-8543.

BOARD OF HISTORIC RESOURCES
T Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Historic
Resources intends to consider promuigating regulations
entitled: VR 396-01-03.1. Evalvation Criteria and
Procedures for Designations by the Board of Historic
Resources. The purpose of the proposed action is to (i)
set out those criteria to be used by the board in
designating Virginia landmarks, (ii) set out the
requirements for public notice and public hearings prior to
any designation, and (iii) set out the procedures by which
property owners may object to and prevent designation.

Section 10.1-2205 of the Code of Virginia, as amended
by the 1992 General Assembly, requires the board to
promulgate regulations that set out its evaluation
criteria and its procedures for the designation of
Virginia landmarks. The same Code section requires

that the regulations be consistent with the National
Historic Preservation Act and its attendant regulations.
Section 10.1-2206.1 of the Code seis out requirements
for public notice and public hearings prior to any
designation by the hoard, and it requires that any
regulations adopted pursuant to § 10.1-2205 be
consistent with those requirements. Finally, §
10.1-2206.2 of the Code makes any designations by the
board dependent upon the lack of cbjection from the
owner or majority of owners of the property proposed
for designation. The applicable state laws, federal
laws, and federal regulations may be reviewed at or
obtained (at cost) from the Department of Historic
Resources.

In order for the board to carry out its statutory
mandate to designate Virginia landmarks, it must
adopt regulations setiing out criteria and procedures.
No alternative to regulations is available. In
considering all possible criteria and procedures to be
set out in those regulations, the board must remain
within the constraints set out in the preceding
paragraph. These regulations would affect only those
designations made by the board; action by the director
of the Deparitment of Historic Resources to nominate
property to the National Park Service would be
governed by a separate, parallel reguiation.

The board requesis commenis on its intended
regulatory action, including any ideas that would assist
in the drafting and formation of the proposed
regulation. The beoard also requests comments on the
costs and benefits of adopting a regulation setfing
forth evaluation criteria and procedures; such
comments may address the concept generically or
they may assess the relative merits of specific
alternatives.

The board will hold public meeting on December 18§,
1992 at 2 pm. in Senate Room A, General Assembly
Building, Richmond, Virginia, to receive commenis and
respond to questions on this intended action. Ii is the
hoard’s intent to have a permanent regulation in place
by September 1, 1993.

Statutory Authority: § 10.1-2205 of the Code of Virginia.
Written comments may be submitted until December 31,
1992, to Margaret T. Peters, Information Officer, 221-
Governor Streef, Richmond, Virginia.
Contact: H. Bryarn Mitchell, Deputy Directior, Department
of Historic Resources, 221 Governor S§f., Richmond, VA
23219, telephone (804) 786-3143.

DEPARTMENT OF HISTORIC RESOURCES

1 Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
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public participation guidelines that the Department of
Historic Resources intends to consider promulgating
regulations entitled: VR 3%2-01-02.1. Evaluation Criteria
and Procedures for Nomination of Property to the
National Register or for Designation as a National
Historic Landmark, The purpose of the proposed action is
to set out those criteria to be used by the director in
nominating properties to the National Park Service for
inclusion in the National Register or for designation as a
National Historic Landmark, and to set out the
requirements for public notice and public hearings prior to
any nomination.

Section 10.1-2202 of the Code of Virginia, as amended
by the 1992 General Assembly, authorizes the director
of the department to promulgate regulations that set
out evaluation criteria and procedures for nominating
property to the National Park Service for inclusion in
the National Register of Historic Places or for
designation as a National Historic Landmark. The
same Code section requires that the regulations be
consistent with the National Historic Preservation Act
and its attendant regulations. Section 10.1-2206.1 of the
Code sets out requirements for public notice and
public hearings prior to any nomination by the
director, and it requires that any regulations adopted
pursuant to § 10.1-2205 be consistent with those
requirements. The applicable state laws, federal laws,
and federal regulations may be reviewed at or
obtained (at cost) from the Department of Historic
Resources.

While the Code authorizes the director to promulgate
regulations but does not explicitly require those

regulations, the department finds that the 1992
General Assembly’s intent in establishing that
authorization was that regulations should be

promulgated. The department consequently finds that
no alternative to regulations is available. In
considering all possible criteria and procedures to be
set out in those regulations, the director must remain
within the constraints set out in the preceding
paragraph. These regulations would affect only those
nominations made by the director to the National
Park Service; action by the Board of Historic
Resources to designate Virginia landmarks would be
governed by a separate, parallel regulation.

The department requests comments on its intended
regulatory action, including any ideas that would assist
in the drafting and formation of the proposed
regulation. The department also requests commenis on
the costs and benefits of adopting a regulation setting
forth evaluation criteria and procedures; such
comments may address the concept generically or
they may assess the relative merits of specifie
alternatives.

The department will hold a public meeting on
December 16, 1992, at 2 p.m. in Senate Room A,
General Assembly Building, Richmond, Virginia, fo

receive comments and respend {o questions on this
intended action. It is the department's intent to have a
permanent regulation in place by September 1, 1993,

Statutory Authority: § 10.1-2202 of the Code of Virginia.

Written comments may be submitted until December 31,
1992, to Margaret T. Peters, Information Officer, 221
Governor Street, Richmond, Virginia.

Contact: H, Bryan Miitchell, Deputy Director, Department
of Historic Resources, 221 Governor Si, Richmond, VA
23219, telephone (804) 786-3143.

DEPARTMENT OF LABOR AND INDUSTRY
Apprenticeship Council
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Apprenticeship
Council intends to consider amending regulations entitled:
YR 425-01-26. Regulations Governing the Administration
of Apprenticeship Programs im the Commonwealth of
Virginia, The purpose of the proposed action is to

~ establish regulations on the numeric ratio of apprentices to

journeymen on worksites covered by the Davis-Bacon and
related federal prevailing wage laws.

The Department of Labor and Industry requests comments
on the following sample language concerning the numeric
ratio of apprentices to journeymen.

1. APPRENTICESHIP RATIC. Effective June 1, 1989,
the minimum numeric ratio of apprentices to
journeymen shall be 1:1 except as noted in (2) of
these regulations, below; these provisions are
nonserverable. Individual program sponsors shall
propose, as part of their apprenticeship standards, a
ratio of apprentices to journeymen consistent with
proper supervision, tfraining, safety and continuity of
employment, applicable provisions in collective
bargaining agreements, and applicable requirements of
recognized licensing boards or authorities.

APPRENTICESHIP RATIO ON DAVIS-BACON
WORKSITES., Effective July 1, 1993, the minimum

numeric ratio of apprentices o journeymen for
individual program sponsors and for individual
contractors signatory t{o joint and nonjoint

apprenticeship programs performing work under the
Davis-Bacon and related federal prevailing wage laws
shall be worksite-specific and shall be as follows:

one apprentice to the first journeyman;

two apprentices to the first two journeymen;

two apprentices to the first three journeymen;

two apprentices to the first four journeymen; and
one additional apprentice for each two journeymen
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thereafter.

The ratio for service trucks on Davis-Bacon worksites
shall be one apprentice to one journeyman.

Bids submitted for Davis-Bacon work on or after July
1, 1893, must observe these minimum ratio
requirements.

These ratio provisions shall apply until either the
Congress of the United States or the U.S. Department
of Labor mandate different or uniform ratios for
Davis-Bacon work, : :

3. OTHER REQUIREMENTS RELATED TO
DAVIS-BACON WORKSITES: Sponsors must notify the
Virginia Apprenticeship Council within 30 days of
receipt of a citation aileging violation of the
Davis-Bacon Act affecting an apprentice. The notice
must be in a form specified by the policies of the
Apprenticeship Council. Failure to report citations shall
be an omission for which council may consider
requiring a remedial action plan or deregistration of
the spensor’s program.

The Apprenticeship Council may deregister sponsors
who receive final orders of the US. Department of
Labor or the courts confirming willful or repeated
violations of the Davis-Bacon Act affecting registered
apprentices.

- Statutory Authority: § 40.1-118 of the Code of Virginia.

Written comments may be submitted until November 17,
1992,

Contact: R.S. Baumgardner, Director of Apprenticeship,
Department of Labor and Industry, Powers-Taylor Building,
13 §. 13th Street, Richmond, VA 23219, telephone (804)
786-2381.

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
{(BOARD OF)

Notice of Intended Regulatory Action

Notice is hereby given in .accordance with this agency’s
public participation guidelines that the Board of Medical
Assistance Services intends to consider amending
regulations entitled: Methods and Standards Used for
Establishing Payment Rates Inpatient Hospitai
Services, Other Types of Care, and Long-Term Care:
Coltection of Overpayments. The purpose of the proposed
action is to conform the State Plan for Medical Assistance
to the Code of Virginia with regard to the collection of
overpayments,

Statutorjr Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted until November 16,

1992, to Richard Weinstein, Manager, Division of Cost
Setflement and Audit, DMAS, 600 E. Broad Sireet, Suite
1300, Rickmond, VA 23219.

Contact: Victoria P. Simmons, Regulaiory Coordinator,
Department of Medical Assistance Services, 600 E. Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-7933.

BOARD OF MEDICINE
Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-02-01. Regulations Governing the Practice of
Medicine, Osteopathy, Podiatry, Chirepractic, Clinical
Psychology and Acupuncture. The purpose of the
proposed action is to (i) amend §§ 4.1 B 4 and 4.1 C 4 by
deleting “more than”; (ii) delete the untitled statement
following § 2.2 3 D 6 as not being applicable; and (iii)
establish a fee to take the United States Medical Licensing
Examination.

Statutory Authority § 54.1-2900 of the Code of Virginia.

Written comments may be submifted until November 19,
1992, to Hilary H. Connor, M.D., Executive Director, 1601
Rolling Hills Dr., Richmond, VA 23229-5005.

Contact: Eugenia A. Dorson, Deputy Executive Director,
1601 Rolling Hills Dr., Richmond, VA 23229-5005, telephone
(804) 662-9923.

BOARD OF NURSING
Notice of Intended Reguiatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Nursing
intends fo consider amending regulations entitled VR
495-01-1. Board of Nursing Regulations. . The purpose of
the proposed action is to conduct a biennial review of
existing regulations as to cost of compliance and propose
amendments which may result from the review. Included
in the review are requests from (i) the Board of
Education to reconsider certification and program approval
of Nurse Aide Education Programs in the public schools,
and (ii) Tidewater Tech for recognition of the Career
College Association as an accrediting agency in § 2.2 A 2
of the regulations.

A public hearing ic receive oral comments on the existing
regulations will be held on Januwary 27, 1993, at 1:30 p.m.
at the Department of Health Professions, Conference
Room, 6608 W. Broad Sireet, Richmond, VA.

Statutory Authority: §§ 54.1-2400 and 54.1-3005 of the Code
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of Virginia.

Written comments may be submitted until January 27,
1983 at 5 p.m.

Contact: Corinne F. Dorsey, R.N., Executive Director, 1601
Rolling Hills Drive, Richmond, VA 23229, telephone (804)
662-9909,

BOARD OF PROFESSIONAL COUNSELORS
t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Professional Counselors intends te consider amending
regulations entitled: VR 560-01-03. Regulations Governing
the Certification of Substance Abuse Counselors. . The
purpose of the proposed action is to adjust renewal and
examination fees and to clarify educaiional and
supervision requirements.

Statutery Authority: § 54.1-2400 (6) of the Code of Virginia.

Written comments may be submitted untii December 186,
1992.

Contact: Evelyn B. Brown, Executive Director, 6601 W.

Broad St., 4th Floor, Richmond, VA 23230-1717, telephone
(804) 662-9912,

REAL ESTATE BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s

public participation guidelines that the Real Estate Board
intends to consider amending regulations entitled: VR
585-01-3. Virginia Real Estate Time-Share Regulations.
The purpose of the proposed action is to review and seek
public comment on the registration and disclosure
requirements of time-share offered or disposed of in the
Commonwealth of Virginia., Other changes to the
regulations which may be necessary will be considered.

Statutory Authority § 55-396 of the Code of Virginia.

Written comments may be submitted until November 20,
1992,

- Contact: Emily 0. Wingfield, Property Registration

Administrator, Department of Commerce, 3600 West Broad
St., Richmond, VA 23230-4917, telephone (804) 367-8510.

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD
: OF)

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Social
Services intends to consider amending regulations entitled
VR §15-27-02. Minimum Standards for Licensed Private
Child Placing Agencies. The purpose of the proposed
action is to revise certain sections of the standards reiated
to independent living placements, foster and adoptive
home studies, and related foster care standards. These are
the standards private agencies must meet in order to
obtain a license to place children in foster or adoptive
homes.

Statutory Authority; § 63.1-202 of the Code of Virginia.

Written comments may be Submitted until December 16,
1992, to Doris Jenkins, Division of Licensing Programs,
8007 Discovery Drive, Richmond, VA 23228,

Contact: Peggy Friedenberg, Policy Analyst, Bureau of
Governmental Affairs, 8007 Discovery Dr., Richmond, VA
23229, telephone (804) 662-9217. :

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Social
Services intends to consider promuigating regulations
entitled: VR $15-43-4.1. Adoptee Application for Disclosure
of Identifying Information on Birth Family in a Closed
Adoption Record. The purpose of the proposed action is
implement the changes in § 63.1-236 of the Code of
Virginia, effective July 1, 1992, which allow adults adopted
in Virginia to apply to the Commissioner of Social Services
for identifying information on their birth families.

Emergency regulations were published in The Virginia
Register on August 24, 1992. '

Statutory Authority: §§ 63.1-25, 63.1-223, 63.11-226, 63.1-228,
$3.1-229, 63.1-236 and 63.1-236.1.

Written comments may be submitted until January 4, 1992,
to Sandra A. Sanroma, Foster Care and Adoption Unit,
8007 Discovery Drive, Richmond, Virginia, 23229-8699.

Contact: Margaret J. Friedenberg, Legislative Analyst,
Governmental Affairs, 8007 Discovery Dr., Richmond, VA
23229-8699, telephone (804) 662-9217.

STATE WATER CONTROL BOARD
Motice of Intended Repuiatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Water Control
Board intends to consider amending regulations eafitled:

VR 689-21-38. Water Quality Standards. The purpose of
the proposed action is to conduct the triennial review of
water quality standards as required by federal and state
law. As part of this triennial review, public meetings are
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being held to receive comments and suggestions which the
State Water Control Board will consider in proposing
specific changes in the standards that will be formally
considerad at public hearings during 1993.

The type of information which would help the board
conduct this review includes information on the following
Environmental Protection Agency requirements:

- information to update existing standards or to add
new standards (especially for toxic pollutants),

- suggestions for a narrative biological criteria,

- evaluations of ihe 1986 Environmenta! Protection
Agency’s bacteria and dissolved oxygen criteria, and

— provisions to ensure that standards apply to
wetlands and appropriate numeric criteria for
wetlands.

In addition, staeff will be considering nominations
previously received for water bodies to be included as
exceptional waters under VR 680-21-01.3 € as well as
secking additional recommendations for this category. The
nominations received thus far include the Rappahannock
River from the headwaters to its confluence with Carter’s
Run, the Rappahannock River from the head of Kelly's
Ford rapids to iis confluence with Mott’s Run and the
Maury River from Goshen to Rockbridge Baths.

Finally, any other information which may indicate that
meodifications are necessary in other sections of the
regulation will also be considered.

Any amendments to the water quality standards proposed
as a resull of this iriennial review have the potential to
impact every VPDES permit holder in the Commonwealth
of Virginia. The impact on an individual VPDES permit
hold would range from additional monitoring costs through
upgrades to existing wastewater treatment facilities.

The board will hold six public meetings to receive views
and comrmerts and to answer guestions of the public. (See
Calendar of Events Section).

Applicable laws and regulations include § 303(c)(2)(B) and
§ 307(a) of the Clean Water Aci, State Water Control Law,
VR 680-21-00 (Water Quality Standards Regulation) and VR
680-14-01 (Permit Regulation).

Statutory Authority: § 62.1-44.15(3a) of the Code of
Virginia.

Written commernis may be submitted until November 16,
1992,

Cemtact: Elleanore Daub, Oifice of Environmental
Research and Standards, State Water Control Board, P.O.
Box 11143, Richmond, VA 23230-1143, {elephone (804)
527-8091.
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DEPARTMENT OF CORRECTIONS (STATE BOARD OF)

Title of Regulation: VR 230-01-003. Rules and Regulati;}ns
Governing the Certification Process. REPEALED.

Title of Regulation: VR 230-01-003:1. Rules
Regulations Governing the Certification Process.

and

Statutory Authority: §§ 53.1-5, 53.1-68, 53.1-141, 53.1-178 and
53.1-182 of the Code of Virginia.

Public Hearing Date: February 10, 1993 - 10 a.m.
Written comments may be submitted through January
30, 1093.
(See Calendar of Events section
for additional information)

Summary:

The Rules and Regulations Governing the Certification
Process are designed to establish a uniform process fo
be followed in the (i) evaluation of a program or
facility being considered for certification fo operate by
the Board of Corrections; (ii} evaluation of a request
for an appeal from a certification decision of the
board;, and (iii) evaluation of a request for a waiver
of a standard established by the board.

A program or facility must be certified by the Board
of Corrections to prevent the risk of loss of state
funding or possible closure. These regulations are to
guide the adminigtrative process.

Inciuded, among others are regulations addressing the
audit process and procedures, variance requesis,
appeals process and schedule, notification
requirements, and options available in the event of
decertification.

VR 230-01-003:1. Rules and Regulations Governing the
Certification Process.

PART L
INTRODUCTION.

§ 1.1. Definitions,

The following words and terms when used in these
regulations shall have the following meaning, unless the
context clearly indicates otherwise:

“Affiliated agencies” means agencies not under the
administrative conirol of the board or department but

subject to board standards.

“Appeal” means the action taken by a facilily or
program affer an audit when there is disagreement with a
finding of noncompliance,

“Board” means the State Board of Corrections.

“Certification inspector” means a person assigned fo the
Certification Unit who serves as chairperson or team
leader of the certification team.

“Certification team” means those persons designated by
the department to conduct compliance audits.

“Cerfification unit” means the organizational unit of the
department responsible for scheduling and conducting
compliance audits to board standards.

“Compiiance” means that no deficiency was cited by the
certification team or that cited deficiencies have been
corrected through completion of the tasks identified in the
plan of action.

“Compliance audit” or “audit” means an on-site official
review of a facility or program by the certification team
to evaluate compliance with standards promulgated by the
board.

“Compliance documentation” means specific documents
or information including records, reports, observations and
verbal responses required to verify compliance with
standards by a facilily or program.

“Conditional certification” means a temporary
certification status granted by the board for a specific
period of time to correct deficiencies beyond the control
of the facifity or program.,

“Decertified” means the board has determined that a
facility or program has not met a minimum acceptable
level of compliance with standards to be granted a
certification.

“Deficiency” means that the supporting evidence or
performance Is insufficient for the facility or program to
meet the requirements of specific board standards.

“Department” means the Department of Corrections.

“Deputy director” means the administrative head of a
specific division within the department or his designee.

“Director” means the Director of the Department of
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Corrections.

“Facility” means the physical plant of a state or local
correctional or residential program.

“Facllity or program administrator” means the individual
respongible for the operation of a facility or program
subject to standards, rules or regulations of the board.

“Life, heaith, safety standards” or “LHS standards”
means those standards directly related to life, health or
safety issues as ideniified by the board.

“Plan of action” means a document stating what has
been or will be done to bring all deficiencies into
compliance with standards, Including a description of the
activities undertzken, staff responsibilities, and a time
table for completion.

“Probationary certificafion” means a temporary
ceriification status granted by the board for a specific
period of {ime o correct deficiencies within the control of
the facility or program.

“Program” means ithe plan or system of services
provided by a public or private correctional facility.

“Regional administrator” means the administrative head
of a specific region within the department.

“Regional office” means the administrative offices of a
" specific region within the department.

“Unconditional certification” means that a facilily or
program is in 1009 compliance with life, health, safety, or
supervision standards, as appropriate, and has complied
with a minimum of 90% of the remaining standards.

“Variance” means a decision by the board to
temporarily suspend the requirements of a specific
standard for a specific period of time.

§ 1.2. Legal basis.

Sections 53.1-5, 53.1-68, 53.1-141, 53.1-178, and 53.1-182 of
the Code of Virginia require the board to develop and
establish program and fiscal standards for state, local and
community correctional facilities, lockups and community
correctional services and fo monitor the activities of the
department in implementing the standards.

§ 1.3 Supersession.

VR 230-01-003, Rules and Regulations Governing the
Certification Process adopied by the board on December
13, 1989, are rescinded on fhe effective date of these
standards.

§ 1.4. Effective date.

These regulations shali become effective on Februvary I,

1993

PART IIL
GENERAL PROVISIONS.

$§ 2.1. Frequency of audils.

A. All state, local and communily correctional facilities
and programs operated by or affiliated with the
department shall be audited every three years.

1. A new facilify or program shall undergo a
compliance audit within 12 months of opening.

a. The regional office shall notify the certification
unit in writing within 30 days after a new facility or
program begins operation. Operation shall begin
upon acceplance of the first client.

b. The regional office shall conduct a preparatory
audit of a new facility or program during the first
six months of operafion. A preparatory audit is a
review of the operation against the appropriate
standards.

¢. The certification unit shall conduct a compliance
audit during the second six months of operation and
on a regular schedule thereafter.

B. The scheduled compliance audit may be posiponed
for up to six months due fo circumstances beyond the
control of the facility or program, such as natural or
man-made disasters.

§ 2.2, Preparation for audit.

A, The certification unit staff shall develop a three-year
audit schedule.

1. The schedule shall be submitied to the appropriate
depuiy direcior for review, comment and approval.

2. Upor approval, the certification unif staff shall:

a. Disseminate the final schedule fo the regional
offices.

b, Review the schedule as necessary and make
adjustments for additional audits. '

3. Changes to the final audit schedule shall be agreed
upon by the appropriate depufy director and the
cerfification unit manager. The certification unit staff
shall notify the facility or program of the change.
Changes shall not extend the audit date beyond the
established frequency limits without board approval,

B. The depuly director shall appoint certification team
members.

1, Team members shall have prior audit experience or
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have completed certification training.

2. At least one person shall be a staff member of the
same [ype of facility or program being audited.

3. At least one member shall be from outside of the
region.

4, The team leader shall coordinate and facilitate the
audit,

5. The jail and lockup team shall consist of a
certification inspector and a regional manager for
state and local community facilities and programs.

C. The certification unit staff shall notify the facility or
program administrator in writing at Ieast 60 days prior to
an audit. A copy of this regulation, a copy of the
standards compliance form, and a list of the compliance
documentation required during an audit shall be enclosed.

D, A certification inspector shall visit the facility or
program administrator prior to an audit to discuss the
audit process. Exceptions shall be documented and
approved by the certification unit manager and shall be
based upon the program’s need for informafion and
assistance.

§ 2.3. On-site audit procedures.

The certification inspector shall use the first day of the
audif to orient the team fo the audit process and afford
the facility or program administrator an opportunily to
brief the team on aspects of the facility or program which
may have a bearing on the audit.

1. The facility or program administrator shall grant
the team access to all documents, staff and areas of
the facility or program which are relevanf (o
establishing compliance,

2. Data will be collected through documentation,
interview and observation.

3. The team leader shall brief the facility or program
administrator daily on audit progress and preliminary
findings.

4. The entire certification team shall make compliance
decisions.

a. When a team member finds an indication of
noncompliance, the entire team shall be notified and
provided all available information regarding the
standard in question,

b. The team shall review the information available
to determine if the deficiency is minor in nature.

(1) A majority vete of the team shall determine the
compliance.

(2) If a majority vote cannot be obfained, the
matter shaill be referred lo the appropriate deputy
director.

5. A meeting shall be held with fhe facility or
program administrator to discuss the team’s findings.
At this time the facility or program administrator may
introduce additional data having a bearing on the
team’s findings. :

6. At fthe request of the facility or program
administrator, the team leader shall report audit
findings to facility or program staff.

§ 2.4. Audit findings.

The certification unit staff shall mail the audit findings
to the facility or program administrator and the regional
office within 10 working days following the compliance
audit.

§ 2.5. Development of action plans.

An action plan shall be developed for all deficiencies
noted in the findings. The regional office staff shall be
available to assist the facility or program administrator in
developing a plan of action to correct the deficiencies
noted.

1. The plan of action must identify the following:
a. The tasks required fo correct a noted deficiency;

b. The personnel responsible for completing the
tasks; and

¢. The actual or proposed date of task completion,

2. The facility or program administrator shall submit
the plan of action fo the regional office within 20
working days of receipt of the notification of
deficiencies.

3. The regional administrator shall review the plan of
action. If approved, it shall be submifted to the deputy
director within five working days.

4, If the regional administrator does not approve the
plan, a report indicating the review and reasons with
a copy of the plan of action shall be submitted to the
deputy director within five working days.

5. The deputy director shall either approve, amend or
return the plan of action to the regional administrator
for revision within 10 working days of receipt.

6. The regional adminisirator shall complete any
revisions requested and return the plan to the depuly
director within 10 working days.

7. The deputy director may gra:it one 30-day extension
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to a facilily or program administrator for the
development of a plan of action, The board shall be
notified of the extension and its justification, The
board may grant additional extensions.

8. If a facility or program administrator fails fo
submit a plan of action within the time specified, the
department shall submit the report with
recommendations fo the board.

§ 2.6. Variance requests.

A variance may be requested by a facility or program

administrator when unable to comply with a standard.

1. Variance requests shall be submitted with the plan
of action,

2. The regional adminisirator shall make a
recommendation on the variance request and submit it
and the plan of action to the depuly director.

3. The deputy director shall review the variance

b. Director
¢. Board of Corrections

3. Appeals shall be submitted to the regional office
along with the plan of action within 20 working days
of receipt of the notification of deficiencies.

4. The regional administrator shall submit the appeal
and the plan of action to the deputy director within
five working days. Upon receipt of notification from
the deputy director, the certification unif manager
shall coordinate a review of the appeal issues with the
persons identified in §§ 27 A and 2.7 B of these
regulations.

5. With the exception of the Board of Corrections,
each appeal level shall complete their review of the
appeal and nofify the certification unit manager of
their decision within five working days. The Board of
Corrections shall complefe ifs review and notify the
certification unit manager of its decision within 20
working days.

request and plan of action and either submit them fo
the board or return them to the regional administrator
for revision.

6. The certification unit manager shall notify the
facility or program administrator of the decision
. within three working days.
4, If a variance reguest is disapproved, the deputy
director shall nofify the board. 7. If the appeal is denied, the facility or program
administrator shail:
5. Variance reguests shall include:
a. Submit a plan of action to the regional

a. Standard which cannot be met; administrator, or
b. Justification for variance; b. Request that the appeal be forwarded fo the next
level,
¢. Actions being taken to comply;
8. If the appeal is denied by the Board of Corrections,
the facility or program administrafor shall submit a
plan of action.

d, Estimated date of compliance; and

e. Individual responsible for the acfion.
§ 2.8. Board action on audit resuits.
6. A facility or program with an approved variance
shall provide a copy io the certification team. A. The certification unit manager shall submit audit
reports to the board no later than 90 days after
- § 2.7. Appeal process and schedule. completion of the audit. Audit reports shall include:
A facility or program administrator may appeal a team 1. A list of deficiencies;
decision using the following appeal levels and guidelines,
2, Plans of corrective action and completion status;
1. The appeal review levels for facilities and programs
that are siate operated are: 3. Similar deficiencies from the previous audit and
a. Depuiy director and chief deputy director 4. Recommended action for consideration by the
board.
b. Director
B. Based upon the audit report the board shall take one
of the following acfions and issue the appropriate
certificate:

% The appeal review levels for facilities and programs
that are locally operated are:

a. Deputy direcior and chief deputy director 1. A Certificate of Unconditional Certification shall be
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issued to a facility or program that has:

a. Complied 100% with life, health, safely standards;
or

b. Complied 100% with supervision standards, when
life, healih, safely standards do not apply; and

¢. Complied with at least 90% of the remaining
standards.

2. A Certificate of Probationary Certification indicates
deficiencies within the control of the facility or
program. It shall be issued to a facility or program
that has:

a. Complied with less than 1009 of the life, health,
safety standards; or

b. Compliied with less than 100% of the supervision
standards, when life, health, safefy standards do not
apply; and

¢. Complied with less than 909 of the remaining
standards,

A probationary certification shall be valid for not
more than one year as approved by the board. The
department shall provide periodic status reporis to the
board.

3. A Certificate of Conditional Certification indicafes
deficiencies beyond the confrol of the facility or
program as determined by the board, for example,
Iack of legislative action or capital funding. It shall be
issued to a facility or program that has:

a. Complied with less than 100% of the life, bealth,'
safety standards; or

b. Complied with less than 1009 of the supervision
standards, when life, health, safely standards do not
apply; and

¢. Complied with less than 50% of the remaining
standards.

A conditional certification shall be valid for not more
than one year as approved by the board. The board
may granl one extension not lo exceed one year, The
department shall provide periodic status reports fo the
board.

4. A Letter of Decertification may be issued by the
board when a facility or program with a conditional
or probationary certification does not meet the
requirements for certification within the time Iimits
approved by the board. The department shall provide
periodic status reports to the hoard during this period.

a. A decertified facility or program may request to

be reaudited al any fime.

b. The appropriate depuiy director shall notify the
certification unit manager to schedule a new audit.

53 A copy of the Probationary, Conditional or
Decertification Letter for local and community
facilities and programs shall be sent to the head of
the local governing body and the chief circuit court
judge.

6. A Tfacility or programr's certification status shalil
remain in effect unfil notified of a specific change by
the board.

§ 2.8. Notifications.

The certification unit shall notifv department, state, and
local authorities of a facilily or program’s certification
status within four weels after the board’s action. Facilities
or programs shall post the certificale in a place
conspicuous to the public.

§ 2.10. Actions that can be taken when decertified.

A facilify or program failing to achieve certification may
have the following actions taken, In compliance with
statutes, policies, and procedures established by the board,
the department or other state or federal agencies.

1. Action on facilities or programs that are state
operated may inciude, bul not be limited, to the
foilowing:

a. The facility or program director authorized fo
take action may bring about a reorganization of the
facility or program strucfure or other personnel
actions deemed necessary tfo bring it into
compliance with standards; or

b. The facility or program may be closed
accordance with established procedures,

in

2. Actions on Iacilities and programg that are locally

operated may include, but not be limited to, the
following:
a. Recommend that the facility or program

administrator authorized to take action bring about a
reorganization of the facilily or program structure
or other personnel actions deemed necessary to
bring It into compliance with standards; or

b. Recommend that fhe facility or program be
closed or fhe termination of contractual agreements
in accordance with established procedures; or

¢. Initiate proceedings for the withholding of fuads
under the appropriate sections of ihe Code of
Virginia.
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Title of Regulation: VR 230-30-004. Standards for
Community Residential Programs. REPEALED.
Title of Regulations; VR 230-38-004:1. Siamdards for

Community Residential Programs.

Statutory Authority: §§ 53.1-5 and 53.1-178 of the Code of
Virginia.

Public Hearing Date: February 19, 1993
Written comments may be submitted through January
30, 1983.
{See Calendar of Events section
for additional information)

Summgry:

The Standards for Community Residential Programs
establish the evaluation criteria for the administration,
supervision and certification of community residential
programs operated by, or confracted with, (the
Department of Corrections throughout the state. This
revision ypdates the standards with current program
practices. Curreni VR 230-30-004 will be repealed.

A facility must be certified by the Board of
Corrections to prevent the risk of loss of state funding
or possible closure. These minimum standards
periaining to the administration, along with standards
relating fo the health, welfare and safefy of residents
in such programs which are affiliated with or
operated by the Department of Corrections, must be
met.

VR 230-30-004:1.
Programs.

Standards for Community Resideniial

PART L
INTRODUCTION.

§ L1 Definitions.

The following words and terms when used in these
standards shall have fthe following meaning unless the
confext clearly indicates otherwise:

“Agency” means the public or private organization that
has direct responsibility for fhe operation of a residential
program including the implementation of policy established
by the governing authorify.

“Community residential program” means a nonsecure
facility located in {he community which provides an
alternative fo incarceration for those offenders who have
been adjudicated by the courts or paroie board.

“Contraband” means jtems prohibited on facility
premises by statule, regulation, or policy.

“Facility” means the physical plant.

“Foot candle” means a unit for measuring the intfensity
of illumination defined as the amount of light thrown on a
surface one foot away from the light source.

“Furlough” means a written approval which allows a
resident te leave the facilify and go info the community
for a period of fime, including overnight.

“Pass” means a wrilten approval which ailows a
resident to leave the facility and go into the community
for a period of time, other than overnight.

“Program” means the plan or system of residential
services of a public or private agency.

“Resident” means an individual participating in a
community residential program under the purview of a
contractual agreement.

“Staff” means any agency administrator, facility direcior,
counselor, case manager, clerical worker or supervisor or
others who are employed by, coniracts with, or volunieers
services to the program.

§ 1.2. Legal base.

Sections 53.1-56 and 53.1-178 of the Code of Virginia are
the legal base for these slandards since they direct the
State Board of Corrections to prescribe standards for ihe
development, operation and evaluation of programs and
gervices,

§ 1.3. Supersession.

VR 230-30-004, Adult Community Residential Services
Standards adopted by the Board of Corrections in
December 1981 are rescinded ¢lm ¢Omon the effective
date of these standards.

§ 1.4. Responsibility.

The primary responsibility for the application of these
standards shall be with the public or private coniracted
agency.

PART IL
ADMINISTRATION AND MANAGEMENT.

Article 1,
Administration.

§ 21 The agency shall appoint a governing authority
which serves as a link beiween the regsidential program
and communily.

§ 2.2, The governing authority of the public or private
community residential program holds meelings at least
guarterly with the community residential center
administrator in order lo facilitate communication,
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establish policy, explore problems, ensure conformity to
legal and fiscal requirements, and implement community
residential programs.

§ 2.3. The agency and its programs shall be managed by a
single administrative officer who reports directly fo the
governing authority.

§ 24, The program has an operations manual which
summarizes approved methods of implementing agency
policies and provides details for daily operations of the
program.

§ 2.5. The operations manual is reviewed at least every
two years by the govern ing authority or agency
administrator and updated when necessary.

§ 2.6. The agency monitors the implementation of policies
and procedures set forth in the operations manual through
an annual review by the administralor or designated staff.

§ 2.7. Wriften policy guards against conflict of interest
which adversely affect the agency. This policy specifically
states that no person connected with the agency will use
his official position to secure privileges or advantages for
himseif.

§ 2.8 Any communily corrections program operated
exclusively by the department shall have a writiten policy
which ensures that it conforms fo governmental statuies
and regulafions relating fo campaigning, lobbying and
political practices.

§ 2.9. The agency has a current organizational chart which
accurately reflects the structure of authority, responsibility
and accountability within the agency.

§ 2.10. The agency can document its relationship fo all
funding and regulatory agencies.

§ 211, The agency has Iidentified, documented and
publicized its fax status with the Internal Revenue Service.

§ 2.12, The agency has by-laws, approved by the governing
authority, which are filed with the appropriate local, state
or federal body.

§ 213 At a minimum,
governing authority include:

the agency by-laws for the

1. Membership;

2, Size of the governing authority,

3. Method of selection;

4. Terms of office;

5. Duties and responsibilities of officers;

6. Times authority will meet;

7. Committees;

8. Quorums,

9, Parliamentary procedures;

10. Recording of minutes;

11. Method of amending by-laws;

12. Conflict of interest provisions; and

13. Specification of the relationship of the agency
administrator to the governing authority,

§ 2.14. A permanent record is kept of all meetings of the
governing authority.

Article 2.
Fiscal Management,

§ 2.15. The agency administrafor prepares an annual '
written budget of anticipated revenues and expenditures
which is approved by the appropriate governing authority.

§ 2.16. The agency has a budget which links program
functions and activities to the cost necessary for their

~ support.

§ 217 The agency administrator participates in budget
reviews conducted by the governing authorily.

- § 2.18. Written policies and Procedures govern revisions in

the budget.

§ 2.18. ‘Written Ffiscal procedures provide for accounting for
all income and expenditures on an ongoing basis.

§ 2.20. There is an annual independent financial audit of
the agency performed by a certified public accounting
firm or a governmental auditing agency.
§ 221, The agency prepares and distributes to ils
governing authority, and upon request fo the Department
of Corrections, the following documents:

1. Annual budget;

2. Income and expendilure statements;

3. Funding source financial reports; and

4. Independeni audit report.

§ 2.22. Written fiscal policies and ﬁrocedures, which are
adopted by the governing authority, include at a minimum:

1. Internal controls;

2. Petty cash;
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3. Bonding;

4. Signature control on checks;

5. Resident funds; and

6. Emp!oyee expense reimbursement.

§ 2.23. The agency can document insurance coverage for
itself which includes coverage for:

1. Physical plant;
2. Equipment;

3. Personal and property
residents and third parties; and

injury fto employees,

4. Professional malpractice.

§ 2.24, Written policy and procedure ensures a current
inventory of all property.

§ 225 Written procedure governs the purchasing and
requisitioning of supplies, equipment and vendor selection,

§ 2.26. There are writien procedure for documenting and
authorizing compensation to consuitants.

Article 3.
Personnel,

§ 2.27 Writfen personnel policies and procedures, which
are approved by the governing authority, include at a
minimum:

I. Recruitment;

2. Employment practices and procedures including
in-service Iraining and staff development;

3. Promotion;

4. Grievance and appeal;

5. Personnel records and contents;

6. Benefits;

7 Holi&ays;

8. Leave;

9, Hours of work;

10. Salaries;

11. Disciplinary action procedures; and

12. Termination and resignation,

§ 2.28. The agency makes available to all employees a
copy of all personnel policies and procedures. Each
employee confirms in writing the availability and review
of current policies and procedures.

§ 2.29. The agency maintains written job descriptions and
job qualifications for all positions in the agency.

§ 2.30. Written policy and procedure govern the
confidentiality of personnel records and protection against
unauthorized examination.

§ 2.31. A writlen procedure exists whereby the employee
can challenge information in his personnel file and have it
corrected or removed if proven inaccurate.

§ 2.32. Written policies and procedures require an annual
performance evaluation of all employees. This evaluation
i$ in writing and Jis based upon defined criteria. Each
performance evaluation is reviewed and discussed with the
employee.

§ 2.33. The agency provides initial orlentation, fo include a
review of all policies and procedures, for all new
employees beginning the first day of employment and
concluding within 30 days. The employee signs and dates a
statement that orientation has been received,

§ 2.34. An employee shall not assume sole responsibility
for any working shift prior to the completion of
orientation.

§ 2.35. The agency does not discriminate or exclude from
employment women working in men's programs or men
working in women’s programs.

§ 236. The agency complies with all governmental
regulatory requirements related to employment and
personnel practices.

§ 2.37. Wrilten policy outlines experience and education
equivalents necessary for employment,

§ 2.38. Criminal records checks shall be performed on all
employees prior to hiring.

PART III,
FACILITY.

§ 31, The facility conforms to all applicable zoning
ordinances or, through legal means, Is aftempting fto
comply with or change such laws, codes, or zoning
ordinances. :

§ 3.2 The facllity conforms to all applicable state and
local building codes.

§ 3.3 The facillty complies with the sanitation and health
codes of the local or state jurisdiction.

§ 3.4. The facllity complies with the regulations of the
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state or local fire safefy authority which has primary
Jurisdiction over the agency.

§ 3.5. Smoke detectors are installed, operational and
inspected as recommended by the fire marshal or fire
department representative,

§ 3.6. Automatic, permanent emergency lights are installed,
operational, and are inspected as recommended by the
fire marshal or fire department representative,

§ 3.7. There is a housekeeping and maintenance plan
which ensures the facility is clean and in good repair.

§ 3.8. The facilily is Iocated within 10 cify blocks of public
transportation or other means of transporfation are
available.

§ 3.9. All sleeping quarters and bathroom areas have a
minimum of 20 footcandies of light.

§ 3.10. All sleeping quarters shall be properly ventilated.

§ 311. A minimum of 60 square feet of floor space per
resident is provided in the sleeping area of the facility.

§ 3.12. The sleeping area provides some degree of privacy.

§ 3.13. Male and female residents shall not occupy the
same sleeping quarters.

§ 314 Each resident Is provided, at a minimum, the
following:

1. Bed;

2. Mattress and pillow;

3. Supply of bed linens;

4, Chair; and

5. Closet or locker space.
§ 315 Within reasonable limits the agency permits
residents to decorate their sleeping quarters with personal
possessions, pictures and posters.

§ 3.16. Private counseling space is provided in the facility.

§ 3.17. Space to accommodafe group meetings of the
residents is provided in the facility. :

§ 3.18. A visiting area is provided in the facility.

§ 3.19. The facility has a minimum of one foilet for every
10 residents,

§ 3.20. The facility has a minimum of one wash basin for
every six residents.

§ 3.21. The facility has a minimum of one shower or
bathing facility for every l0 residents.

§ 3.22. The facility has one washer and one dryer for

-every 16 residents, or equivalent laundry service Iis

available in the immediate vicinity of the facility.

§ 3.23. Written procedures govern transportation of clients
which ensure at a minimum:

1. Those staff providing transportation shall have valid
operator’s license;

2. Reporiing of accidents; and

3 The vehicle’s operation is in accordance with all
state and local laws or ordinances.

PART IV.
PROGRAM SERVICES.

Article 1.
Intake.

§ 4.1. Written policies and procedures govern intake and
criteria for acceptance into the program.

§ 4.2. The agency completes an initial intake information
form on each client admitted into residency, which, unless
prohibited by statute, includes, at a minimuni:

1. Name;

2. Address;

3. Date of birth;

4. Social Security Number;

5. Current photograph;

6. Sex;

7. Race or ethnic origin;

8. Reason for referral;

8. Whom to notify in case of emergency,

10. Date information gathered;

11. Signature of both
gathering information;

interviewee and employee
12. Name of referring agency or'committing authority;
13. Special medical problems or needs;

14, Personal physician, if applicable; and

15. Legal status, including jurisdiction, length and
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conditions of seatence.

§ 4.3 The agency distributes a copy of intake policies to
all referral agencies and interested parties.

§ 4.4 The agency advises the referral agency when a
prospective resident is not accepted into the program,
stating specific reasons.

§ 4.5, The agency provides, upon request of the
prospective resident, the reasons for nonacceptance info
the program.

§ 4.6. At the time of intake, agency staff discuss goals,
services available, program rules, and possible disciplinary
actions with the resident. This is documented by employee
and resident signatures,

Article 2.
Program.

§ 47 The program provides, or makes referrals when
needed, for the following services:

L. Supervigion in the community;
2. Sheiter;

. Food service (where applicable);
. Financial assistance;

. Individual counseling;

. Assistance with transportation;

. Medical health services;

8. Mental health services,"'
8. Vocational evaluation, counseling and training;
10, Empioyment counselingl_and placement;

11. Education or training counseling and placement;
and

12. Group counseling.

§ 4.8. Written procedure governs the assignment of case
management of each resident to a staff member.

§ 4.9. The community residential program documénls its
efforts to encourage and foster the development and use
of community resources to help offenders.

§ 4.10. The agency maintains an inventory of functioning
conununity agencies. The effectiveness of the services
provided lo the program by the agencies is evaluated
annuglly,

§ 4.11. Staff use communily resources, either ihrough
referrals for service or by comfractual agreement, fo
provide residents with the services to become
self-sufficient.

§ 4,12, Written procedure governs the handling and use of
residents’ money. This procedure shall be in compliance
with current Department of Corrections operating
procedures,

§ 4.13. Where a Ianguage or literacy problem exists which
can lead to resident misunderstanding of agency rules and
regulations, assistance is provided lo the resident either by
staff or by another qualified individual under the
supervision of a staff member.
§ 4.14. The program documents that each resident has
received, read and undersiands program rules and
regulations. Documentation shall include resideni and staff
signature and date.
§ 4.15. Written procedure conirols movement in and out of
the facility. The procedure shall include, at a minimum, a
sign in and out system which includes:

1. Destination and phone number;
2. Reason for signing oul;
. Time and dafe out;
. Expected time of return;
. Resident’s signature ai time of departure;
. Staff signature or initigls at time of departure;
. Date of return;
8. Time of return;
9. Resident's signature at time of return; and
10. Staff signature or initials at time of return..

§ 4.16. The program shall conform o existing department
operating procedures for passes and furloughs.

§ 4.17. Al a minimum, written procedures provide for:

1. An account of the residents’ whereabouts in the
facility at all times;

2. A populafion count, by resident name, conducted by
staff every two hours;

3. Visual contact with each resident in the facility
during the count; and

4. Count results documented and initialed by staff.
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§ 4.18. Al program rules and regulations pertaining to
regidents are conspicuously posted in the rfacility.

§ 4.19. Written procedures govern verification of residents
whereabouts when nof - in the facilityy The forms of
verification shail include but not be limited fo:

1. Random telephone contacts to the authorized
destination;

2. Documentatidn from authorized destination which
includes: :

a. Signature of individual visited;
b. Date and time of visit; and
d. Random on-sight visits to authorized destination.

§ 4.20. Program staff design a personalized program with
and for each resident which includes:

1. ~Measurable criteria of expected behavior and
accomplishments;

2. Time schedule for achievement; and

3. Staff and resident signatures.
§ 4.21. Program staff review changes in the personalized
program with the resident, and document this procedure
with staff and resident signatures,
§ 4.22. Resident progress is reviewed by program staff at

least every two weeks with the resident. The outcome of
each review is documented in the client’s case file.

§ 4.23. The staffing pattern of the facility concentrates.

staff when most residents are available to use facility
TESOUIces.

§ 4.24 There is at least one staff person who Is awake,
available and responsive to residenis’ needs on facifity
premises 24 hours a day.

§ 4.25. Wrilten procedures, including an appeal procedure,
exist for resident grievances.

§ '4.26. Written policies and procedures provide for
increasing opportunities - and privileges for resident
involvement with family and in community activities prior
to final release.

§ 4.27. Written policy and procedure shall ensure that
attendance and participation in religious services and
activities is strictly voluntary. Residents shall be permitted
to attend religious services of iheir choice in the
community and to receive visits from representatives of
their respective faiths.

§ 4.28. Written policy and procedure ensure thal residents

may receive approved visitors during established visiting
hours, except where there is substantial evidence that a
visitor poses a threat to the safely of the resident or the
security of the facility.

§ 4.29. Written policy and procedure ensure thal residemt
mail, both incoming and oulgoing, Is not read or withheld
and that inspection of resident mail for money or
contraband shall occur in the presence of the resident

§ 4.30. The program provides for a variety of recreational
and leisure time activities.

Article 3.
Records.

§ 4.31. The program maintains a record for each client in
which all significant decisions and events are recorded.
The records shall include, at a minimum, but are not
Iimited to the following information:

1. Initial intake information form;

2. Case information form referral source;

3. Case and social history;

4. Emergency contact information;

5. Medical record, when available;

6. Individual plan or program, individual group and
family counseling shall be documented;

7. Signed release of information forms;
8. Evaluation and progress reporls;
9. Current employment data;

10. Program rules and disciplinary policy, signed by
participant;

11. Documented legal authority fo accept participation;
12, Grievance and disciplinary record;

13. Subsequeni referrals io other agencies by the
program; and

14, Termination summary.

§ 4.32. Staff members make entries into the case records
and date and initial each enfry.

§ 4.33. All case records shall be mainiained In a secure
location {to minimize the possibility of theff, loss,
destruction or unauthorized use.

§ 4.34. Written procedure provides for a monthly case
record review lo ensure that the case is current and
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accurate.

§ 4.35. Written procedure governs client access, agency
personnel access, ouiside agency access, and designates
personnel responsible for the release of client information.
The confidentiality of case records is mainlained in
accordance with federal and state laws.

§ 4.36. All case records are marked “confidential” and
kept in locked file cabinets which are alse marked
“confidential.”

§ 4.37. Written policy and procedure govern the retention
and distribution of case records in accordance with state
law. .

§ 4.38. The program provides a “Release of Information
Consent Form” which at a minimum complies Wwith
applicable federal and state laws, and includes:

1. Name of person, agency or organization requesting
information;

2. Name of person, agency or organization releasing
information;

3. The specific information to be disclosed;
4. The purpose or need for the information;
5.7 Expiration date;

6. Date consent form Is signed;

7. Signature of the resident; and

8. Signature of individual witnessing resident’s

signature.

- Article 4.
Citizen and Volunteer Involvement.

§ 4.39. Written policies and procedures govern citizen
involvement in the programs. - .

§ 4.40. Wrilten policies and procedures for citizen
involvement Include a system for recruitment, selection,
training, orientation, responsibilities, evaluation, termination
and supervision of volunteers.

§ 4.41. There is documentation that volunteers complete an
orientation and training program before they participate in
their assignments.

Article 5.
Communication and Coordination,

§ 442, The residential program documents its efforts in
conducting a continuing program of public information and
education,

§ 4.43. The program documenfts working relationships with
other components of the criminal justice system.

PART V.
SUPPORT SERVICES.

Article 1,
Food Service.

§ 5.1. The program provides or contracts for food service,
and ensures that the service meels or exceeds nutritional
standards as recommended by the Depariment of
Corrections.

§ 5.2 When the program provides or contracts for food
service, the service shall have an annual health and
sanitation Inspection by state or local authorities. Any
health and sanitation deficiencies shall have a documented
plan of corrective action which has been approved by the
appropriate state or local inspector.

§ 53 When the program provides food service, food
service staff shall develop at least one week of advanced
planned menus and substantially follow the schedule.

§ 5.4, When the program provides food service, the dining
area is ventilated, properly furnished and suitably
decorated.

§ 5.5, When the program provides food service, all food
service personnel shall:

1. Have clean hands and fingernails;

2. Wear hair nets or caps;

3. Wear clean washable garments; and

4. Practice hygienic food handiing techniques.
§ 5.6 When the program provides food service, all food
service personnel shall have an annual physical to ensure
they are in good health and free from communicable
disease.

§ 5.7. When the program provides for food service, all
foods are properly stored at the completion of each meal

§ 5.8. The program provides special diets as required to’
meet the documented medical and religious needs of
residents,

Article 2.
Medical Care and Health Services.

§ 5.9. The program has first aid equipment approved by a
recognized health authorily available ait all times for
medical emergencies.

§ 5.10. Written procedure ensures perpetual ava:‘lability of
first aid equipment and supplies.
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§ 5.11. The program maintains a current inventory confrol
list of first aid equipment and supplies.

§ 5.12, One staff member on each shift of the residential
programm is irained in emergency first aid procedures,
including cardiopulmonary resuscitation,

§ 5.13. Routine. medical services and 24-hour medical
services are available to residents.

§ 514, The program has written emergency medical
back-up plans which are communicated fo all employees
and residents.

§ 5.15. The program documenls working relationships with
community health care agencies in order lo assist
residents in meeting their health care needs.

§ 5.16. Written policy and procedure provide for medical

examination of any employee or resident suspected of
having a communicable disease.

§ 517 Written policy and procedure address the
management of serious and infectious diseases for
residents and staff.

§ 5.18. At the time of the resident’s adrission, a medical

assessment is completed to determine if the resident has
any special medical needs. Program staff are aware of
residents’ special medical problems.

§ 5.19. When a urine surveillance program is in effect,
written policy and procedure govern collection of samples
and interpretation of resulfs.

§ 5.20. Written policy and procedure govern the possession
and control of prescribed medications and over-the-counter
drugs. :

PART VI,
SPECIAL PROCEDURES.

§ 6.1. Written emergency procedures cover the following:
1. Fire;
2. Evacuation,
3. Bomb or bomb threat;
4, Hostage;

5,  Disturbances, which at a minimum include riots,
assatlfs, and fights;

6. Deaths;
7. Power failure;

. 8 Loss of heal;

8. Loss of water;
10. Escape or absconding; and
11, Employee work stoppage.

§ 6.2. The program has copies of the fire emeigency plans
posted conspicuously in the facility.

§ 6.3. The facility staff conducts and documents monthly
emergency fire drills, to include evacuation of residenls.

§ 6.4. Written policy ensures that no resident or group of
residents is in a position of control or authority over other
residents.

§ 6.5. Wrilten policy restricts the use of physical force to
instances of justifiable self-protection, protection of others,
and only to the minimum degree necessary to confrol the
situation. '

§ 6.6. The program maintains and makes available written
policies and procedures for conducting searches of
residents, staff and visitors as well as the facility, in order
to conirel contraband.

§ 6.7. Written policy and procedure govern the disposal of
contraband found during searches.

§ 6.8. Written procedures for reporting absconders comply
with department operating procedures.

§ 6.9. Written policy prohibits the carrying and use of
weapons in the facility by both staff and residents.

§ 6.10, The facilily maintains a log of occurrences and
important events which shall:

1. Be kept in a bound book for permanent residence;
2. Be written legibly in ink;

3. Al each entry, contain full names, at leasi once, of
the residents invoived in the evenis;

4. Unless otherwise documented, contain a behavioral
and factual description of daily events, with personal
comments held to a minimum;

5. Document a briefing of occurrences and important
events between ouigoing and incoming staif;

6. Contain a signature or initials of staff at the
conclusion of their shift; and

7. Become a legal document of the facility and shalil
be maintained as such.
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DEPARTMENT OF EDUCATION (STATE BOARD OF)

Title of Regulation: VR 270-61-0002. Regulations Governing
the Educational Programs for Gifted Students.

Statutory Authority; §§ 22.1-16 and 22.1-253.13:1 of the Code
of Virginia,

Public Hearing Date: December 10, 1992 - 7 p.m.
Written comments may be submitted through January
15, 1993.
(See Calendar of Events section
for additional information)

Summary:

This proposed regulation amends the existing
regulations governing the educational program for
gifted learners in Virginia. The changes reflect the
most current literature and research relative to the
identification of and programming for gifted students.
These regulations are being  promulgated to ensure
that gifted students in kindergarten through grade 12
are identified and provided with an educational
program that will enable them {lo achieve to their
abilities.

Preamble:

Article VIII, Section 1 of the Virginia Constitution
delineates the General Assembly’s responsibility for
education as follows:

“.. shall provide for a system of free public
elementary and secondary schools for all children of
school age throughout the Commonwealth and shall
seek to ensure that an educational program of high
quality is established and continvally maintained.”

Section 2 of Article VIII requires the Board of
Eduecation to prescribe *.. Standard of Quality for the
several © school - divisions...” Standard 5 of such
Standards of Quality, as enacted by the General
Assembly, requires each school division to .. conduct
a program accepfable fto the Board of Education for
the early. identification of gifted and (talented
students.” It is further stated that *.. each school
division shall offer appropriately differentiated
instructional opportunities in accordance with
guidelines of the Bpard of Education for identified
gifted and talented students.”

The requirements which follow set forth procedures
for the developmeni and operation of a divisionwide
special program for gifted students. These
requirements, when coupled with the Virginia Plan for
the Gifted, provide guidelines lo meet the aforesaid
statutory requirements.

VR 270-01-0002. Regulations Governing the Educational
Program for Gifted Students.

PART I.
APPLICABILITY AND DEFINITIONS.

Article T 1.
Applicability.

§ 1.1. These regulations shall apply fo all local school
divisions in the Commonwealth effective July I 1986 July
1, 1983 .

Article H 2.
Definitions.

§ L2 The words and terms, when used in these
regulations, shall have the following meaning, unless the
content clearly indicates otherwise:

“Appropriately differentiated curricula” for gifted
students refer to curricula designed in response lo their
cognitive and effective needs. Such curricula provide
emphasis on both accelerative and enrichment
opportunities for (i) advanced content and pacing of
instruction, (ii) original research or product, (iii} problem
finding and solving, (iv) higher level thinking that leads to
the generation of products, and (v) a focus on issues,
themes, and ideas within and across areas of study.
Curricular oufcomes that specify expectations for advanced
levels of performance shall be articulated at each grade
level and within all program-relevant areas for gifted
learners. Appropriate delivery systems shall support the
differentiated curricula outcomes.

“Gifted students” means those students in kindergarten
through grade 12 whose abilities and potential for
accomplishment are so outstanding that they require
special programs to meet their educational needs. These
students will be identified by professionally qualified
persons through the use of multiple criteria as having
potential or demonstrated abilities and who have evidence
of high performance including leadership capabilities in
one or more of the areas as fellews following areas :

1. General inteleectunt ability Intellectual aptitude(s) .
Students with advenee generpl or speecifie information
and an advanece eptitude for abstraet reasoning and
conceptualization; whese menial development is
gecelerated to the exdent that they need and ean
“benefit frem specifieally planned codueakional serviees
differentinted from these generally previded by the’

program experienee: Sftudents with advanced
aptitude or conceptualization whose development is
accelerated beyond their age peers as demonstrated
by advanced skills, concepts, and creative expression
in multiple general intellectual ability or in specific
intellectual abilities.

2, Specific academic ability aptitude . Students whe
have aptitude in e specifie ares such as language erts
or math; and who are econsistently superier {o the
exient thet they need and can benefit from specially
planned educational services differentiated from these
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by the profroit eHperieses:
Students with specific aptitudes in selected academic
areas: mathemathics; the sciences; or the humanities
as demonstrated by advanced skills, concepts, and
creative expression in those areas.

3. Wisusl or performing aris ability Arts aptitude .
Students who excel eonsistently in the develepment of
& preduct or performanec in apy of the wvisusl ond
performing arts to the extent that they neced and ean
general program experienece:

a. Studenis with specific aptitudes in selected
performance areas, such as the visual arts, music,
dance, or dramatic interpretation as demonstrated
through advanced skills and creative expression in
design, color kinesthetics, rhythm, tone or other
aspecits of expression,

b. Students with specific aptitudes in the fechnical
or practical arts such as electronics, drafiing,
marketing, woodworking, and costuming as
demonstrated by advanced skills and creative
expression in those areas.

4+ Practieal arts abilibe Stidents whe exeel
consistently in the deveiopment of o produet or
performance in any area of veealionsd eduention fo
the extent that they need and ean henefit from
speecifieally planned eduentional services differentinted
#em'tbesegeﬂemﬂypfewée&bythegeﬂem}mgm
experience:

5. Psoyehosgeinl abilty Studemts whe exhibit keen
sensitivity te the needs of others and who not enly
pasume  leadership roles; but alse are aeecpted by
etl&ersas}e&éeﬁ%etheexteﬂ%m&t%heyﬂeed&ﬂdea&

tasks. Creativity refers to the students ability to
involving the use of divergent and convergent thinking
and problem selving o the exient that they need and
ean beneflt from speecially plonped eduecationsl
serviees differentinted from these genmerally provided
by the general progrefm experience:

“Identification” is the process of reviewing student data
collected at the screening level and conducting further
evaluation of student potential to defermine the most
qualified studenis for the specific gifted program available.

Identification/Placement Committee” means a standing
commifiee appointed by the pripeipal which is composed
of the prineipal or hiy designee a professional who knows
the child , the referring temchers classroom feacher(s),
others representing assessment specialists, gifted program
staff and school administration, and others deemed
appropriate. This committee may also operate at the
school or division level. In sueh ease; a esmmittee of like
neture would be appeinied by the superintendent or his
designee: In  either case, consistent criteria must be
established for the division.

“Placernent” means the determination of the appropriate
educational option for each eligible student.

“Screening” is the process of creating the pool or
potential candidates using multiple criteria through the
referral process, review of lest data or from other sources.
Screeniing is the active search for studenis whe should be
evaluated for identification.

PART 1I.
RESPONSIBILITIES OF THE LOCAL SCHOOL
DIVISIONS.

§ 2.1. The requirements set forth in this seetiem part are
applicable to local school divisions providing educational
services for gifted students in kindergarten through grade
12,

Article ¥ I .
Identification,

§ 2.2. Each school division shall establish and maintain a
uniform procedure with common criteria for screening and
identification of gifted students. If the school division
elects 'to identify and serve students with specific
academic aptitudes, they shall include procedures for
identification in mathematics, science and humanities.
These procedures will permit referrals from school
personnel, parents, or legal guardians, other persons of
related expertise, peer referral and self-referral of those
students believed to be gifted. Pertinent information,
records, and other performance evidence of referred
students will be examined by a building level or division
level identification commitiee. Further, the ecemmitice
committee(s) will determine the eligibility of the referred
studenis for differentiated programs. Students who are
found to be eligible by the Identification/Placement
Committee shall be offered a differentiated program by
the school division.

§ 2.3. Each school division shall maintain a division review
procedure for studenis whose cases are appealed. This
procedure shall involve individuals, the majority of whom
did not serve on the Identification/Placement Committee.

Article HF 2.
Assessment Criferia for Screening and Identification .

§ 2.4. Ne single ecrilerion shall be used in determining
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eligibility of studenis for programs for the gifled shal be
based on two or mere of the following Eligibility of
students for programs for the gifted shall be based on

multiple criteria for screening and Identification
established by the school division, and designed to seek
out high aptitude in all populations. Multiple criteria shall
include three or more of the following categories:

1. Individual or group 1Q test Assessment of
appropriate student products, performance,  and

portfolio ;

2. Individual er group achievement test in speeifie
ebility areas Observation of in-classroom behavior ;

3. Creativity tesH{s) by trained persennel Appropriate
rating scales, checklists, or questionnaires ;

inventories of questiennmires Individual interview ;

5. Previous eaceomplishments Individual or group
ability tests ;

6. Pupil preoduets judged by an cxpert in the area of
preduet being judged Individual or group
achievement/aptitude tests ;

7. Fest{sy of speeint ability in the wisusl, performing;
- and practieat arts Record of previous accomplishments
{such as awards, honors, grades, efc. ;
measures or

8. Additional - valid and reliable

procedures.

If a program is designed to address general intellectual
aptitude, ability measures must be included as one of the
categories in the division identification plan. If a program
is designed to address specific academic aptitude, an
achievement or an aptilude measure in the specific
academic area must be included as one of the calegories
in the division identification plan. Inclusion of a test score
in a division identification plan does not indicate lhat an
individual student must score at a prescribed level on the
test(s) to be admifted to the program. No single criterion
shail be used in determining students who qualify for
programs for the gifted.

Article B 3 .
Local Plan.

§ 2.5. Each school division shall submit fo the Depariment
of Education for approval a plan for the education of
gifted students. Modifications to the plan shall be reported
to the Department of Education on dates specified by the
ageney department The plan shall include - the
components as follow:

.- A statement of phiiosophy;

2. A statement of program goals and objectives;

3. Procedures for the early and on-going identification
and placement of gifted students;

through
grade 12 A procedure for notifying parenis/legal
guardians when additional festing or additional
information is required during the identification
process and for oblaining permission prior lo
placement of students in the appropriate program;

5. Procedures . for the selection and iraining of
personnel serving identified gified studenis to inelude
administrators/supervisers; pupil persenmel speeialists;
and teachers A policy for notifying gifted students’
change of placement within, and exit from the
program, which includes an opportunity for parenis
who disagree with the committee(s) decision to meet
and discuss their concern(s) with an appropriate
administrator ;

6. Proecedures for the evaluation ef the effectiveness
of the gehool division’s pregram for gifted siudents:
Assurances thaf records are maintained according to
“Management of Student’s Scholastic Record in the
Public Schools of Virginia':

the pregram Assurances tfhat (i) testing and evaluation
materials selected and adminisiered are sensitive to
cultural, racial, and linguistic differences, (i)
identification procedures are constructed so that they
seek out high potential/ability in all populations; (iii)
standardized tests have been validated for the specific
purpose for which they are used; (iv) instruments are
administered and interpreted by a {trained personnel in
conformity with the instructions of their producer ;

8. A peliey for identified gifted studenis’ entry inte
oppertunity fer levels of appesl Wwith reasonable
timelines and af opportunity fer parents who disagree

‘m&eeamma&ee{s}deeismtameetaﬁ&dmeuss_

their eemcern{s) Wwith an approprigte administrater: A
comprehernsive program for gifted students in grades
K-12 to include appropriately differentiated curricula
designed in response (o their cognitive and effective
needs. Such curricula provide emphasis on both
accelerative and enrichment opportunities for (i)
advanced content and pacing of instruction, (ii)
original research, (iii}) problem finding and solving,
(iv) higher level thinking that leads to the generation
of products, and (v) a focus on issues, themes, and
ideas within and across areas of study;

9. Assurances that reeerds are meintained aeceerding to
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“Menagement of Students Schelestie Reecord into
Puble Sehools of VHrgimia Curricular outcomes that
specify expectations for advanced Ievels of
performance shail be articulated at each grade level
and within all program-relevant areas for gifted
learners. Appropriate delivery systems shall support
the differentiated curricula outcomes ;

10. Assuf&ﬂeest-ha%tesﬁﬂgandeva{uatwema%eﬂ&ls

lenpuape differenees: Gib hmte been validaied for the
specifie purpese for which they are used: and {v) are
administered and interpreted by trained persennel in
eonfermence with the instruections by their
Procedures for the selection/evaluation of feachers
and for the training of personnel lto include
administrator/supervisor, teachers and support staff ;

11, other information as required by the Department
of PEduweationr Procedures for the appropriate
evaluation of the effectiveness of the school divisions’s
program for gifted student ;

12, Other information as required by the Department
of Education.

§ 2.6. Each school division shall previde establish a local
adv1sory commiftee composed of parents, teachers, and

members; and others whese purpose is to
adwvise the seheel beard {(hrough the divisien
superintendent on the educational needs ef gifted students;
and to review eanusly the leeal plan for the edueation of
pifted students and the extent to which the plan for the
previeus yvear was implementeds administrators,
representatives of business and industry, and other
community members. The purpose of this commiitee shall
be o advise the school board through the division
superintendent of the educational needs of all gifted
students in the division. As a part of this goal, the
committee shall review annually the local plan for the
education of gifted students, including revisions, and
determine the extent to which the plan for the previous
year was implemented. The recommendations of the
advisory committee shall be submitted in writing to the
division superintendent.

Article P+ 4 .
Funding.

§ 2.7. State funds administered by the Department of
Education for the education of gifted studenis shall be
used to support only those activities identified in the
school division's plan as approved by the Board of
Education.

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

Title of Regulations: State Plan fer Medical Assistance

Relating te Discontinuing Coverage of Certain Optional
Drugs and Fertility Services.

VR 460-01-79.7. Pharmacy Services Rebate Agreement
Terms,

VR 4§9-02-3.1100. Amount, Duration and Scope of Medical
and Remedial Care and Services Provided to the
Categorically Needy.

VR 464-02-3.1200. Amonnt, Duration and Scope of Services
Provided Medically Needy Groups: All

YR 469-83-3.1106. Amount, Duration and Scope of
Services.

VR 460-03.3.1105. Drugs or Drug Categories Which are
not Covered. VR 460-02-4.1820. Methods and Standards
Used for Establishing Payment Rates-Other Types of
Care.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Hearing Date: N/A - Written comments may
submitted until 5 p.m. on January 15, 1993.

Summary:

The purpose of these proposed regulations is to (i)
conform with federal reguirements for rebates on
certain drugs; (ii) redefine family planning services to
exclude the coverage of cerfain fertility drugs and
services, (iil) discontinue coverage of certain optional
drugs; and (iv) modify the method of the payment of
pharmaceutical dispensing fees to allow for more or
less frequent dispensing as is appropriafe per drug,

The sections of the State Plan for Medical Assistance
which are affected by this regulatory action are the
preprinted page 78g providing for drug rebates,
Attachment 3.1 A perfaining to services covered for
the Cafegorically Needy, Aftachment 3.1 B pertaining
to services covered for the Medically Needy,
Supplement 1 to Aftachment 31 A & B and
Attachment 4.18 B pertaining to Methods and
Standards Used for Establishing Payment Rates—-Other
Types of Care, Moreover, this regulation adds a new
supplement, Supplement 5, to Aftachment 3.1 A&B.

Drug Rebates

OBRA 99, provides federal matching payment for
drugs covered under a rebate agreement. This section
mandated that the Secretary of Health and Human
Services enter into agreements with drug
manufacturers o provide specified rebates to stafe
Medicald programs on a quarterly basis in order for a
state to receive federal malching dollars for those
drugs. Payment for covered oulpatient drugs of a
manufacturer mist be covered in a rebate agreement
in effect between the manufacturer and the Secreifary
on behalf of all states. Payment may also be made if
the rebate agreement Is between the manufacturer
and the state, if the Secrefary has delegated authority
to the stale to enter imto such agreements.
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Once this proposed regulation (page 79g) is adopfed as
a permanent regulation, it will supersede the existing
identical emergency regulation.

Each state is required to report fo each manufacturer
and to the Health Care Financing Administration
(HCFA) the total number of dosage units of each
covered outpatient drug dispensed under the plan
during the quarter. Drug manufacturers must also
make price reports lo the Secretary each quarter.

Fertility Services and Drugs

In addition, and as directed by the Board of Medical
Assistance Services (BMAS), the Department is
proposing to exclude from Medicaid coverage agents
when used fo promote fertility.

Fertility and infertility services can be divided into
two categories which Include surgical interventions and
drug freatments. Previcusly, DMAS included the
coverage of both fertility (family planning services
such as surgical sterilizations and birth conirol pills)
and infertility services (such as penile implanits and
reversals of tubal ligations) under the broad category
of family  planning services. BMAS approved the
revision of the DMAS’ definition of family planning
" services fo Include only those services and drugs
directed towards the prevention of pregnancy or
planning of contraception.

Optional Drugs

OBRA 90 aiso allows the states to exclude any or all
of 11 categories of drugs regardless of whether or not
a rebate agreement is in effect with the manufacturer.
These categories of drugs, known as “optional drugs,”
are generally considered not medically necessary or
are drugs with a very high potential for abuse. The
Department is reviewing these 11 categories for the

purpose of determining whether coverage will continlte
or the drugs will be excluded. The categories
currently excluded from covergge are anorexiants
when used for weight Iloss, over-the-counter
medications for non-nursing home residents, products
when used for (topical hair growth, and drugs
determined by the Food and Drug Administration
(FDA) to lack substantial evidence of effectiveness
(DESI drugs).

The BMAS also directed the Department fo exclude
from coverage drugs when their purpose is for
cosmetic reasons or to promote hair growth,
Therefore, DMAS is proposing to exclude from
coverage Minoxidil, when it has been prescribed for
hair growth and agents containing hydroquinone or its
derivatives, which have been prescribed solely for the
depigmentation of skin.

Technical changes have been made fo move existing
policy language from Supplement 1 to the newly

established Supplement 5.
Expired Drugs

OBRA 90 also required that Medicaid programs not
reimburse for drugs which had been determined to be
expired by their manufacturers. This policy must be
included in the State Plan to conform with federal law
and policies of HCFA.

Pharmaceutical Dispensing Fees

Cerfain drugs have unique federally mandated
dispensing and patient monitoring requiremenis. The
current State Plan language allows DMAS to reimburse
for only one dispensing fee per month per
prescription. The recommended change would allow
DMAS to modify dispensing fees to suit unique
circumstances, like the requirement to dispense
clozapine weekly.

New drugs are constantly entering the markeiplace.
The number of available drugs that are “high-tech” or
have the ability to cause serious and harmful side
effects in their users is increasing. One example is
clozapine which is highly foxic to bone marrow and

causes the depletion of the white blood ceils, the cells
that fight infection in individuals. Because of this, the
FDA requires an exiensive monitoring system for
clozapine users. The monitoring system requires the
drug to be dispensed in no more than a 7-day supply
and only after the patienf has a blood test fo confirm
an adequate level of white blood cells. Because of the
unique dispensing requirements for this drug, a fee is
paid each time this drug is dispensed.

VR 460-81-79.7. Pharmacy Services Rebate Agreement
Terms. ’

Citation
Act § 1827(b)(2)
§ 4.36. Pharmacy Services Rebate Agreement Terms.

The Commonwealth conforms to § 1927(b)(2) with
regard to the reporting of information on the total number
of dosage units of each covered oulfpatient drug dispensed
under the plan during the quarter, and in such a manner’
as specified by fthe Secrefary of Health and Human
Resources and also shall promptly transmit a copy of such
report to the Secretary. The Commonwealth also conforms
to § 1927(b)(3)}(D) with regard to assuring the
confidentiality of fthe disclosure of the identity of a
manufacturer or wholesaler and prices charged for drugs
by such manufacturer or wholesaler.

VR 460-62-3.114¢. Amouni, Duration and Scope of Medical
and Remediai Care and Services Provided to the
Cateperically Needy,
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1. Inpatient hospital services other than these provided in
an institution for mental diseases.

Provided: [0 No limiiations & With limitations*
2.a. Outpatient hospital services.
Provided: [1 No limitations @ With limitations*

b. Rural health clinic services and other ambulatory
services furnished by a rural health clinic.

Provided: O No limitations
With limitations* [0 Not provided.

c. Federally qualified health center (FQHC) services and
other ambulatory services that are covered under the
plan and furnished by an FQHC in accordance with §
4231 of the State Medicaid Manual (HCFA Pub. 45-4).
Provided: [0 No limitations (8 With limitations*

3. Other laboratory and x-ray services.

Provided: ® No limitations [T With limitations*

4.3, Skilled nursing facility services {other than services in

an institution for mental diseases for individuals 21
vears of age or older.
Provided: B No limitations [ With limitations*

b. Early and periodic screening and diagnesis of
individuals under 21 years of age, and treatment of
conditions found.

Provided: O No limitations
In excess of Federal requirements*
O Limited to Federal requirementis

¢, Family planning services and supplies for individuals of
child-bearing age. (See Page 5 for Family Planning.)

Provided: B With limitations*
[t Not provided O No limitations

5. Physician's services whether furnished in the office, the
patient’s home, a hospital, a skilled nursing facility or
elsewhere, (See Page 5 for Physician’s Services.)
X Provided: ® With limitations®
0 Not provided [J No limitations

6. Medical care or any other type of remedial care

recognized under state law, {furnished by licensed
practitioners - within the scope of their practice as

sl

defined by
Practitioners.)

state law. (See Page 8 for Other

a. Podiatrists’ Services.
Provided; With limitations*
(]

Net provided [0 No limitations

&

Optometrists’ Services.

S,

Provided: & With limitations*

4

Not provided 1 No limitations

a3

. Chiropractors’ Services.

O Provided O No limitations O With limitations*
X Not provided

d. Other Practitioner’s Services.

& Provided ({(Identified on attached
description of limitations)* [J Not provided

sheet with

. Home health services. (See page 9 for Home Health.)

. Intermittent or part-time nursing service provided by a
home health agency or by a registered nurse when no
home health agency exists in the area.

Provided [ No limitations @ With limitations*
O Not provided

. Home health aide services provided by a home health
agency.

Provided [0 No limitations & With limitations*
[0 Not provided

. Medical supplies, equipment, and appliances suitable for
use in the home.

% Provided [ No limitations B4 With limitations*

I Not provided

Physical therapy, occupational therapy, or speech
pathology and audiology services provided by a home
health agency or medical rehabilitation facility.
Provided [0 No limitations I With limitations*

0 Not provided

. Private duty nursing services.

O Provided O No limitations [0 With limitations*
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B Not provided

9. Clinic services. (See Page 10, Clinic Services)

10.

11,

Provided O No limitations X With limitations*
O Not provided

Dental Services. (See Page 11, Dental Services)
® Provided [] No limitations ¥ With limitations*
O Not provided

Physical therapy and related services. (See page 12 for
PT and related services.)

a. Physical therapy.
X Provided 71 No limitations ® With limitations®

1 Not provided

b. Occupational therapy.

12,

K Provided O No limitations & With limitations*

- O Net provided

Services for individuals with speech, hearing, and
language disorders. (Provided by or under supervision
of a speech pathologist or audiologist) (See page 12,
Physical Therapy and Related Services.)

Provided OO No limitations ® With limitations*

8 Not provided

Prescribed drugs, dentures, and prosthetic devices; and
eyeglasses prescribed by a physician skilled in
diseases of the eye or by an optometrist. (See page 13
for Prescribed Drugs and Eyeglasses.)

a. Prescribed drugs.

Provided [0 No limitations ® With limitations*

O Not provided

b. Dentures.

O Provided O No limitations &0 With limitations*

Not provided

¢. Prosthetic devices.

Provided 00 No limitations E With limitations*

£1 Not provided

13.

14.

d. Eyeglasses,
Provided [0 No limitations & With limitations*
O Neot provided
Other diagnostic, screening, preventive, and
rehabilitative services, i.e.,, other than those provided
elsewhere in this plan. (See page 14 for diagnostic and
other services.)
a. Diagnostic services.
D Provided 1 No limitations O With limitations*®
Not provided
b. Screening services.
O Provided O No limitations [ With Iimitations*
Not provided
¢. Preventive services.
O Provided [0 No limitations [1 With limitations*
Not provided

d. Rehabilitative services. (See page 9, Home Health
Services)

@ Provided [0 No limitations 2 With limitations*

O Not provided

Services for individuals age 65 or older in institutions
for mental diseases. (See page 15 for IMD services for
persons over 65.)

a. Inpatient hospital services.

Provided X No limitations [0 With limitations*

{1 Not provided

~b. Skilled nursing facility services.

Provided ® No limitations [3 With limitations*
[1 Not provided

c. Intermediate care facility.

® Provided ® No limitations {1 With limitations*

[] Not provided

15.a. Intermediate care facility services (other than such

services in an institution for mental diseases) for
persons determined, in accordance with section
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16.

17.

18,

19.

20.

21

1902(a)(31)(A) of the Act, to be in need of such care.
Provided O No limitations O With limitations*

O Not provided.

Including such services in a public institution (or
distinct part thereof) for the mentally retarded or
persons with related conditions.

Provided ® No limitations [0 With limitations*

O Not provided.

Inpatient psychiairic facility services for individuals
under 22 years of age,

[0 Provided (O No limitations &3 With limitations*
K Not provided.

Nurse-midwife services,

Provided O No limitations (& With limitations*
0O Not provided.

Hospice care (in accordance with section 1905(o) of
the Act),

Provided ® No limitations [] with limitations*

O Not provided.

Case management services as defined in, and to the
group specified in, Supplement 2 to Attachment 3.1-A
(in accordance with section 18%05(a)(19) or section
1915(g) of the Act)

® Provided ® With limitations

0 Not provided

Extended services to pregnant women

O Provided ¥ O No limitations O With limitations*

'® Not provided

22, Respiratory care services (in accordance with section

a. Pregnancy-related and postpartum serrvices for 60

days after the pregnancy ends.
Provided T O Ne limitations < Witk limitations*

b. Services for any other medical conditions that may
complicate pregnancy.

Provided % [0 Ne limitations 8 With limitations*

C Not provided

Ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a

quatified provider (in accordance with section 1920 of
the Act).

23.

24,

*

1902(e){9)(A) through (C) of the Act).

O Provided + O No limitations [0 With limitations*

Not provided

Any other medical care and any other type of
remedial care recognized under state law, specified by
the Secretary. -

a. Transportation

Provided [T No limitations X With limitations

{1 Not provided

b. Services of Christian Science nurses.

1 Provided (0 No limitations [0 With limitations

Not provided

c. Care and services provided in Christian Science
sanitoria.

Provided ® No limitations [ With limitations -
[T Not provided

d. Skilled nursing facility services for patient under 21
years of age,

K Provided ¢ No lirnitations [7 With limitations

[J Not provided

e. Emergency hospital services.

® Provided ® No limitations 00 With limitations

O Not provided

f. Personal care services in recipient’'s home,
prescribed in accordance with a plan of treatment and
provided by a qualified person under supervision of a
registered nurse,

[ Provided [ No limitations O With Hmitations

Net provided

Private health insurance premiums, coinsurance and

deductibles when cost-effective (pursuant o P.L.
101-508 § 4402).
Descriptions provided on attached sheet. See
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Supplement 1 to Aftachments 3.1 A and 3.1 B.

t List of major categories of services (e.g., inpatient
hospital, physician, etc.) that are available as
pregnancy-related services, and description of additional
coverage of these services, if applicable, provided on
attachment.

VR 460-02-3.1200. Amount, Duration and Scope of Services
Provided Medically Needy Groups: All

The following ambulatory services are provided.

Physicians Services

Outpatient Hospital Services

Clinic Services

Laboratory and X-Ray Services

EPSDT Services

Family Planning Services

Optometrist Services

Home Health Services

Dental Services for those under age 21
Physical Therapy and Related Services
Prescribed Drugs

Eyeglass Services

Nurse Midwives

Outpatient Rehabilitation-

Extended Services to Pregnant Women

1. Inpatient hospital services other than those provided in
an ingtitution for mental diseases.

Provided (0 No limitations X With limitations*
2.a. OQutpatient hospital services.
Provided 0 No limitations B With limitations*

b. Rural health clinic services and other ambulatory
services furnished by a rural health clinie.

& Provided O No limitations & With limitations*

¢. Federally qualified health center (FQHC) services and
other ambulatory services that are covered under the
plan and furnished by an FQHC in accordance with §
4231 of the State Medicaid Manual (HCFA Pub. 45-4).
Provided O No limitations ® With limitations*

3. Other laboratory and x-ray services.
Provided T No limitations € With limitations*

4,a. Skilled nursing facility services (other than services in

an institution for mental diseases for “individuals 21
years of age or older.
Provided ® No limitations &1 With limitations*

Early and  periodic. screening and diagnosis of

individuais under 21 years of age, and treatment of
conditions found.

K Provided @ No limitations [0 With limitations*

g

. Family planning services and supplies for individuals of.
childbearing age.

Provided: 8 [J No limitations

& With limitations*

&n

. Physicians’ services whether furnished in the office, the
patient’s home, a hospital, a skilled nursing facility, or
‘elsewhere.
Provided X No limitations [1 With limitations*
Mediczi] care and any other type of remedial care
recognized under state law, furnigshed by licensed
practitioners within the scope of their practice as
defined by staie law.
. Podiatrists’ Services
& Provided O No limitations ® With limitations*
. Optometrists’ Services
Provided [J No limitations B With limitations*
. Chiropractors’ Services
O Provided O Ne limitations 0 With limitations*
. Other Practifioners’ Services
: Provided 1 No limitations & With limitations*
. Home Health Services
. Intermittent or partime nursing service provided by a
home health agency or by a registered nurse when no
home health agency exists in the area.
K Provided ® No limitations [0 With limitations*

. Home health aide services provided by a home health
agency. )

Provided X No limitations [T With limitations*

. Medical supplies, equipment, and appliances suitable for
use in the home.

® Provided O No limitations & With limitations*
Physical therapy, occupational therapy, or $peech

pathology and audiology services provided by a home
health agency or medical rehabilitation faculity.
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K Provided [ No limitations O With limitations*
8. Private duty nursing services.

O Provided O No limitations [0 With limitations*
9. Clinic services.

® Provided [0 No limitations & With limitations*
10. Dental services.

Provided O No limitations ® With limitations*
11. Physical therapy and related services.
a, Physical therapy.

Provided O No limitations [ With limitations*
b. Occupational therapy.

K Provided [0 No limitations [ With limitations*

¢. Services for individuals with speech, hearing, and
language disorders provided by or under supervision
of a speech pathologist or audiologist.
Provided O No limitations ® With limitations*

12, Prescribed drugs, dentures, and prosthetic devices; and

eyeglasses prescribed by a physician
diseases of the eye or by an optometrist.

skilled in

a. Prescribed drugs.

[ Provided {] No limitations ¥ With limitations*
b, Dentures.

C Provided O No limitations [ With limitations*

* Description provided en attachment.

¢. Prosthetic devices.

X Provided {J No limitations & With limitations*
d. Eyeglasses.

Provided 11 No limitations B With limitations*

13. Other diagnostic, screening, preventive, and

rehabilitative services, i.e., other than those provided
elsewhere in this plan.

a. Diagnostic services.
O Provided O No limitations OO With limitations*

b. Screening services.

0 Provided 01 No limitations [0 With limitations*
c. Preventive services.

1 Provided [1 No limitations [0 With limitations*
d. Rehabilitative services.

B Provided I No limitations & With limitations*

14. Services for individuals age 65 or older in institutions
for mental diseases,

a. Inpatient hospital services.

(1 Provided [ No limitations 00 With limitationg*
b. Skilled nursing facility services,

O Provided [1 No limitations T With limitations*
¢. Intermediate care facility services.

0] Provided [1 No. limitations 00 With limitations*
15.a. Intermediate care facility services (other than such
services in an institution for mental diseases) for
persons determined in accordance with section
1802(a)(31)(a) of the Act, to be in need of such care.
1 Provided [0 No limitations O With limitations*
Including such services in a public institution (or
distinct part therof) for the mentally retarded or
persons with related conditions.
[] Provided [ No limitations O With limitations*

16. Inpatient psychiatric facility services for individuals

under 22 years of age.

O Provided O No limitations O With limitations*
17. Nurse-midwife servic.es.
Provided [0 No limitations [0 With limitationg*

18. Hospice care (in accordance with section 18%05(0) of

the Act).
Provided X No limitations [J With limitations*

19. Case management services as defined in, and {o the

group specified in, Supplement 2 to ATTACHMENT
3.1-A (in accordance with § 1905(a)(19) or § 1915(g)
of the Act).

[ Provided {1 With limitations

C Not provided
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20.

a.

b.

21.

22.

23,

a.

b.

€.

Extended services for pregnant women.

Pregnancy-related and postpartum services for 60 days
after the pregnancy ends.

0 Provided [0 No limitations O With limitations*

Services for any other medical conditions that may
complicate pregnancy.

M Provided [J No limitations O With limitations*

C Not provided

Ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a
qualified provider (in accordance with § 1920 of the
Act).

O Provided O No limitations (J With limitations*

[0 Not provided

Respiratory care services (in accordance with section
1902(a)(9)(A) through (C) of the Act).

[1 Provided 1 No limitations [1 With limitations*
Not provided-
Any other medical care and any other type of
remedial care recognized under State law, specified by
the Secretary.
Transportation.
Provided [0 No limitations ® With limitations*
Services of Christian Scierce nurses.

3 Provided [0 No limitations [0 With limitations*

Care and services provided in Christian Science
sanitorial, :

Provided X No limitations 00 With limitations*

Skilled nursing facility services provided for patients
under 21 years of age.

® Provided ® No limitations O With limitations*
Emergency hospital services.

& Provided ® No limitations O With limitations*
Personal care services in recipients’s home, prescribed

in accordance with a plan of treatment and furnished

by a qualified person under supervision of a
registered nurse.

0 Provided O No limitations [0 With limitations*

* Description provided on attachment. See Supplement 1
to Attachments 3.1 A and 3.1 B.

t List of major cafegeries of services (e.z., inpatient
hospitai, physician, etc.) that are available ag
pregnancy-relaied services, and description of additional
coverage of these services, if applicable, provided on
attachment.
of

VR 460-03-3.1169. Duration

Services.

Amount, and Scape

General.

The provision of the foliowing services cannot be
reimbursed except when they are ordered or prescribed,
and directed or performed within the scope of the license
of a practitioner of the healing arts: laboratory and x-ray
services, family planning services, and home health
services. Physical therapy services will be reimbursed only
when prescribed by a physician.

§ 1. Inpatient hospital services other than those provided
in an institution for mental diseases.

A, Medicaid inpatient hospital admissions (lengths-of-stay)
are limited to the 75th percentile of PAS (Professional
Activity Study of the Commission on Professional and
Hospital Activities) diagnostic/procedure limits. For
admissions under 15 days that exceed the 75th percentile,
the hospital must attach medical justification records to
the billing invoice to be considered for additional coverage
when medically justified. For all admissions thai exceed 14
days up i{o a maximum of 21 days, the hospital must
attach medical justification records fo the billing invoice.
{See the exception fo subsection F of this section.)

B. Medicaid does not pay the medicare (Title XVIII)
coinsurance for hospital care afier 21 days regardless of
the length-of-stay covered by the other insurance. (See
exception to subsection F of this section.)

C. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment to health or life of the mother if the fetus
were carried to term.

D. Reimbursement for covered hospital days is limited
to one day prior to surgery, unless medically justified.
Hospital claims with an admission date more than one day
prior to the first surgical date will pend for review by
medical staff to determine appropriate medical
justification. The hospital must write on or attach the
justification to the billing invoice for consideration of
reimbursement for additional precperative days. Medically
justified situations are those where appropriate medical
care cannot be obfained excepi in an acuie hospital seiting
thereby warranting hospital admission. Medically
unjustified days in such admissions will be denied.
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E. Reimbursement will not be provided for weekend
(Friday/Saturday) admissions, unless medically justified.
Hospital claims with admission dates on Friday or
Saturday will be pended for review by medical staff to
determine appropriate medical justification for these days.
The hospital must write on or attach the justification to
the billing invoice for consideration of reimbursement
coverage for these days. Medically justified situations are
those where appropriate medical care cannot be obtained
except in an acute hospital setting thereby warranting
hospital admission. Medically unjustified days in such
admissions will be denied.

F. Coverage of inpatient hospitalization will be limited to
a total of 21 days for all admissions within a fixed period,
which would begin with the first day inpatient hospital
services are furnished te an eligible recipient and end 60
days from the day of the first admission, There may he
multiple admissicns during this 60-day period; however,
when total days exceed 21, all subsequent claims will be
reviewed. Claims which exceed 21 days within 60 days
with a different diagnosis and medical justification will be
paid. Any claim which has the same or similar diagnosis
will be denied.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuals under 21 years of
age, who are Medicaid eligibie, for medically necessary
stays in acute care facilities in excess of 21 days per
admigsion Wwhen such services are rendered for the
purpose of diagnosis and treatment of health conditions
identified through a physical examination. Medical
documentation justifying admission and the continued
length of stay must be atiached to or written on the
invoice for review by medical staff to determine medical
necessity. Medically unjustified days in such admissions
will be denied.

G. Repealed.

H. Reimbursement will not be provided for inpatient
hospitalization for those surgical and diagnostic procedures
listed on the mandatory outpatient surgery list unless the
inpatient stay is medically justified or meets one of the

exceptions. The requirements for mandatory outpatient -

surgery do not apply to recipients in the retroactive
eligibility period.

L. For the purposes of organ transplantation, all similarly
situated individuals will be freated alike. Coverage of
transplant services for all eligible persens is limited to
transplants for kidneys and corneas. Kidney transplants
require preauthorization. Cornea transplanis do not require
preauthorization. The patient must be considered
acceptable for coverage and treatment. The treating
facility and transplant staff must be recognized as being
capable of providing high quality care in the performance
of the reguested transplani, The amount of reimbursement
for covered kidney transplant services is negotiable with

the providers on an individual case basis. Reimbursement
for covered cornea transplanis is at the allowed Medicaid
rate. Standards for coverage of organ transplant services
are in Attachment 3.1 E.

J. The department may exempt portions or all of the
utilization review documentation requirements of
subsections A, D, E, F as it pertains to recipients under
age 21, G, or H in writing for specific hospitals from time
to time as part of their ongoing hospital utilization review
peformance evaluation. These exemptions are based on
utitization review performance and review edit criteria
which determine an individual hospital's review status as
specified in the hospital provider manual. In compliance
with federal regulations at 42 CFR 441.200, Subparts E and
F, claims for Thospitalization in which sterlization,
hysterectomy or abortion procedures were performed, shall
be subject to medical documentation requirements.

K. Hogpitals qualifying for an exemption of all
documentation requirements except as described in
subsection J above shall be granted “delegated review
status” and shall, while the exemption remains in effect,
not be required to submit medical documentation to
support pended claims on a prepayment hospital utilzation
review basis to the extent allowed by federal or state law
or regulation. The following audit conditions apply to
delegated review status for hospitals:

1. The department shall conduct periodic onsite
post-payment audits of qualifying hospitals using a
statistically valid sampling of paid claims for the
purpose of reviewing the medical necessity of
inpatient stays.

2. The hospital shali make all medical records of
which medical reviews will be necessary available
upon request, and shall provide an appropriaie place
for the department’s auditors to conduct such review.

3. The qualifying hospital will immediately refund to
the department in accordance with § 32.1-325.1 A and
B of the Code of Virginia the full amount of any
initial overpayment identified during such audit,

4. The hospital may appeal adverse medical necessity
and overpayment decisions pursuanf to the current
administrative process for appeals of post-payment
review decisions.

5. The department may, at its option, depending on
the utilization review performance determined by an
audit based on criteria set forth in the hospital
provider manual, remove a hospital from delegated
review status and reapply certain or all prepayment
utilization review documentation requirements.

§ 2. Outpatient hospital and rural health clinic services.

2a. Outpatient hogpital services.
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1. Outipatient hospital
diagnostic, therapeutic,
services that:

services means
rehabilitative, or

preventive,
palliative

a. Are furnished to outpatients;

b. Except in the case of nurse-midwife services, as

specified in § 440.165, are furnished by or under the

direction of a physician or dentist; and
" ¢. Are furnished by an institution that:

(1) Is licensed or formally approved as & hospital
by an officially designated authority for state
standard-setting; and

(2) Except in the case of medical supervision of
nurse-midwife services, as specified in § 440.165,
meets the requirements for participation in
Medicare.

2. Reimbursement for induced abortions is provided in
only those cases in whick there would be substantial
endangerment of health or life to the mother if the
fetus were carried to ferm.

3. Reimbursement will not be provided for outpatient
hospital services for any selected elective surgical
procedures that require a second surgical opinion
unless a properly executed second surgical opinion
form has been obtained from the physician and
submitted with the inveice for payment, or is a
justified emergency or exemption.

2b. Rural health clinic services and other ambulatory
services furnished by a rural health clinic.

The same service limitations apply io rural health
clinics as to ail other services.

2¢. Federally qualified health center (FQHC) services
and oiher ambulatory services that are covered under the
plan and furnished by an FQHC in accordance with § 4231
of the State Medicaid Manual (HCFA Pub. 45-4).

The same service limitations apply to FQHCs as to all
other services.

§ 3. Other laboratory and x-ray services,

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing aris.

§ 4. Skilled nursing facility services, EPSDT and family
planning. )

4a. Skilled nursing facility services (other than services
in an institution for mental diseases) for individuals 21
years of age or older.

Service musi be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

4b. Early and periodic screening and diagnosis of
individuals under 21 years of age, and treatment of
conditions found.

1. Consistent with 42 CFR 441.57, payment of medical
assistance services shall be made on behalfi of
individuals under 21 years of age, who are Medicaid
eligible, for medically necessary stays in acute care
facilities, and the accompanying attendani physician
care, in excess of 21 days per admission when such
services are rendered for the purpose of diagnosis and
treatment of health conditions identified through a
physical examination.

2. Routine physicais and immunizatiens (except as
provided through EPSDT) are not covered except that
well-child examinations in a private physician’s office
are covered for foster children of the local social
services departments on specific referral from those
departments.

3. Orthoptics services shall only be reimbursed if
medically necessary o correct a visual defect
identified by an EPSDT examination or evaluation.
The department shali place appropriate utilization
controis upon this service.

4¢, Family planning services and supplies for individuals
of child-bearing age.

A. Service must be ordered or prescribed and directed
or performed within the scope of the license of a
practitioner of the healing arts,

B. Family planning services shall be defined as those
services which delay or prevent pregnancy. Coverage of
such services shall not include services fo treat infertility
nor services to promote fertility,

§ 5. Physician’s services whether furnished in the office,
the patient’s home, a hospital, a skilled nursing facility or
elsewhere. ’

A, FElective surgery as defined by the Program is
surgery that is not medically necessary ito restore or
materially improve a hody function.

B. Cosmetic surgical procedures are not covered unless
performed for physiological reasons and require Program
prior approval.

C. Routine physicals and immuaizations are nol covered
except when the services are provided under the Early
and Periodic Screening, Diagnosis, and Treatment (EPSDT)
Program and when a well-child examination is performed
in a private physician’s office for a foster child of the
local social services depariment on specific referral from
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those departments.

D. Psychiatric services are limiied to an initial
availability of 26 sessions, with one possible extension
(subject to the approval of the Psychiatric Review Board)
of 26 sessions during the first year of treatment. The
availability is further restricted to no more than 26
sessions each succeeding year when approved by the
Psychiatric Review Board. Psychiatric services are further
restricted to no more than three sessions in any given
seven-day period. These limitations also apply to
psychotherapy sessions by clinical psychologists licensed by
the Siate Board of Medicine and psychologists clinical
licensed by the Board of Psychology.

E. Any procedure is not
covered.

considered experimental

F. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
were carried to term.

G. Physician visits to inpatient hospital patients are
limited to a maximum of 21 days per admission within 60
days for the same or similar diagnoses and is further
restricted to medically necessary inpatient hospital days as
determined by the Program.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuals under 21 years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions
identified through a physical examination. Payments for
physician visits for inpatient days deiermined to be
medically unjustified will be adjusted.

H, Psychological testing and psychotherapy by clinical
psychologists licensed by the State Board of Medicine and
psychologists clinical licensed by the Board of Psychology
are covered.

I. Repealed.

J. Reimbursement will not be provided for physician
services performed in the inpatient sefting for those
surgical or diagnostic procedures listed on the mandatory
outpatient surgery list unless the service is medically
justified or meets one of the exceptions. The requirements
of mandatory outpatient surgery do not apply to recipients
in a retroactive eligibility period.

K. For the purposes of organ ({ransplantation, all
similarly situated individuals will be treated alike.
Coverage of transplant services for all eligible persons is
limited to transplants for kidneys and corneas. Kidney
transplants require preauthorization. Cornea transplants do

not require preauthorization. The patient must be
considered acceptable for coverage and treatment. The
treating facility and transplant staff must be recognized as
being capable of providing high dquality care in the
performance of the requested transplant. The amount of
reimbursement for covered kidney tiransplant services is
negotiable with the providers on an individual case basis.
Reimbursement for covered cornea transplants is at the
allowed Medicaid rate. Standards for coverage of organ
transplant services are in Attachment 3.1 E, .

§ 6. Medical care by other licensed practitioners within
the scope of their practice as defined by state law.

A. Podiatrists’ services.

1. Covered podiatry services are defined as reasonable
and necessary diagnostic, medical, or surgical
treatment of disease, injury, or defects of the human
foot. These services must be within the scope of the
license of the podiatrists’ profession and defined by
state law.

2. The following services are not covered: preventive
health care, including routine foot care; treatment of
structural misalignment not requiring surgery; cutting
or removal of corns, warts, or calluses; experimental
procedures; acupuncture.

3. The Program may place appropriate limits on a
service based on medical necessity or for utilization
control, or both.

B. Optometric services.

1. Diagnostic examination and optometric treatment
procedures and services by - ophthamologists,
optometrists, and opticians, as allowed by the Code of
Virginia and by regulations of the Boards of Medicine
and Optometry, are covered for all recipients. Routine
refractions are limited {o once in 24 months except as
may be authorized by the agency.

C. Chiropractors’ services.
Not provided.
D. Other practitioners’ services.
1. Clinical psychologists’ services.

a. These limitations apply to psychotherapy sessions
by clinical psychologists licensed by the State Board
of Medicine and psychologists clinical licensed by
the Board of Psychology. Psychiatric services are
limited to an initial availability of 26 sessions, with
one possible extension of 26 sessions during the first
yvear of {reatment. The availability is further
restricted to no more than 26 sessions each
succeeding year when approved by the Psychiatric
Review Board. Psychiatric services are further
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restricted i0 no more than three sessions in any
given seven-day period.

b. Fsychological testing and psychotherapy by
clinical psychologists licensed by the State Board of
Medicine and psychologisis clinical licensed by the
Esard of Psychology are covered.

§ 7. Home health services.

A. Service musi be ordered or prescribed and directed
or performed within the scope of a license of a
practitioner of the healing arts.

B. Nursing services provided by a home health agency.

1. Intermittent or pari-time nursing service provided
by a home health agency or by a registered nurse
when no home health agency exists in the area.

2. Patients may receive up to 32 visits by a licensed
nurse annually. Limiis are per recipient, regardiess of
the number of providers rendering services. Annually
shall be defined as July 1 through June 30 for each
recipient.

C. Home health aide services provided by a home health
agency,

1. Home health aides must function under the
supervision of a professional nurse.

2. Home health aides must meet the certification
requirements specified in 42 CFR 484.36.

3. For home health aide services, patients may receive
up to 32 visits annually. Limits shali be per recipient,
regardless of the number of providers rendering
services. Annually shall be defined as July 1 through
Fune 30 for each recipient.

D. Medical supplies, equipment, and appliances suitable
for use in the home.

1. All medically necessary supplies, equipment, and
appliances are covered for patients of the home
health agency. Unusual amounts, types, and duration
of usage musi be authorized by DMAS in accordance
with published policies and procedures. When
determined to be cost-effective by DMAS, payment
may be made for renial of the equipment in lieu of
grchase.

2. Medical supplies, equipment, and appliances for all
others are limited to home renal dialysis equipment
and supplies, rsspiratory equipment and oxygen, and
ostomy supplies, as zuthorized by the agency.

3. Supplies, eguipment, or appliances that are not
covered include, but are not iimited to, the following:

a. Space conditioning equipment, such as room
humidifiers, air cleaners, and air conditioners.

b. Durable medical equipment and supplies for any
hospital or nursing facility resident, except
ventilators and associated supplies for nursing
facility residents that have been approved by DMAS
central office.

c. Furniture or appliances not defined as medical
equipmeni (such a$ blenders, bedside {ables,
matiresses other than for a hospital bed, pillows,
blankets or other bedding, special reading lamps,
chairs with special liff seats, hand-held shower
devices, exercise bicycles, and bathroom scales).

d. Items that are only for the recipient’s comfort
and convenience or for the convenience of those
caring for the recipient (e.g, a hogpital bed or
mattress because the recipient does not have a
decent bed; wheelchair trays used as a desk surface;
mobility items used in addition to primary assistive
mobility aide for caregiver's or recipient’s
convenience (i.e., eleciric wheelchair plus a manual
chair); cleansing wipes.

e, Prosihesis, except for artificial arms, legs, and
their supporiive devices which must be
preauthorized by the DMAS ceniral office (effective
July 1, 198%).

f. Items and services which are not reascnable and
necessary for the diagnosis or freatment of illness
or injury or to improve the functioning of a
malformed body member (for example,
overthe-counter drugs; dentifrices; toilet articles;
shampoos which do not require a physician’s
prescription; dental adhesives; eleciric tocthbrushes;
cosmetic items, soaps, and lotions which do not
require a physician’s prescription; sugar and salt
substitutes; support stockings; and noniegend drugs.

g. Orthotics, including braces, splints, and supports.
h, Home or vehicle modifications.

i. ftems not suitable for or used primarily in the
home setting (i.e., car seafs, equipment to be used
while at school, eic.).

j- Equipment that the primary function is

vocaticnally or educaticnally related (i.e., computers,
environmental conirol devices, speech devices, etc.).

E. Physical therapy, occupational therapy, or speech
pathology and audiclogy services provided by a home
health agency or medical rehabilitation facility.

1. Service covered only as part of a physician’s plan
of care.
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2. Patients may receive up to 24 visits for each
rehabilitative therapy service ordered annually, Limits
shall apply per recipient regardless of the number of
providers rendering services. Annually shail be defined
as July 1 through June 3¢ for each recipient. If
services beyond these limitations are determined by
the physician to be required, then the provider shall
request prior authorization from DMAS for additional
services.

§ 8. Private duty nursing services.
Not provided.
§ 8. Clinic services.

A, Reimbursement for induced abortions is provided in
only those cases in which there would be a substantiai
endangerment of health or life to the mother if the fetus
was carried to term.

B. Clinic services means preventive, diagnostic,
therapeutic, rehabilitative, or palliative items or services
that:

1. Are provided to outpatients;

2. Are provided by a facility that is not part of a
hospital but is organized and operated to provide
medical care to outpatients; and

3. Except in the case of nurse-midwife services, as
specified in 42 dentist.

§ 10. Dental services.

A. Dental services are limited fo recipients under 21
years of age in fulfillment of the treatment requirements
under the Early and Periedic Screening, Diagnosis, and
Treatment (EPSDT) Program and defined as routine
diagnostic, preventive, or restorative procedures necessary
for oral health provided by or under the direct supervision
of a dentist in accordance with the State Dental Practice
Act,

B. Initial, periodic, and emergency examinations;
required radiography necessary to develop a treatment
plan; patient education; dental prophylaxis; fluoride
treatments; dental sealants; routine amalgam and
composite restorations; crown recementation; pulpotomies;
emergency endodontics for temporary relief of pain; pulp
capping; sedative fillings; therapeutic apical closure; topical
palliative treatment for dentai pain; removal of foreign
body; simple extractions; root recovery, incision and
drainage of abscess; surgical exposure of the tooth to aid
eruption; sequesirectomy for osteomyelitis; and oral antral
fistula closure are dental services covered without
preauthorization by the state agency.

C. All covered dental services not referenced above
require preauthorization by the state agency. The following

services are also covered through preauthorization:
medically necessary full banded ‘orthodontics, for
handicapping malocclusions, minor tooth guidance or
repositioning appliances, complete and partial dentures,
surgical preparation (alveoloplasty) for prosthetics, single
permanent crowns, and bridges. The following service is
not covered: routine bases under restorations.

D. The state agency may place appropriate limits on a
service based on medical necessity, for utilization control,
or both. Examples of service limitations are: examinations,
prophylaxis, fluoride treatment (once/six months); space
maintenance appliances; bitewing -x-ray two films
(once/12 months); routine amalgam and composiie
restorations (once/three years); dentures {(once per 5
years); exiractions, orthodontics, tooth guidance appliances,
permanent crowns, and bridges, endodontics, patient
education and sealants (once).

E. Limited oral surgery procedures, as defined and
covered under Title XVIII (Medicare), are covered for all
recipients, and also require preauthorization by the state
agency.

§ 11. Physical therapy and related services.

Physical therapy and related services shall be defined
as physical therapy, occupational therapy, and
speech-language pathology services. These services shall be
prescribed by a physician and be part of a written pian of
care. Any one of these services may be offered as the
sole service and shall not be contingent upon the provision
of another service. All practitioners and providers of
services shall be required tfo meet state and federal
licensing and/or certification requirements.

1la. Physical Therapy.

A, Services for individuals requiring physical therapy are
provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, services provided by a local school division
employing qualified therapists, or when otherwise included
as an authorized service by a cost provider who provides
rehabilitation services.

B. Effective July 1, 1988, the Program will not provide
direct reimbursement to enrolled providers for physical
therapy service rendered to patients residing in long term
care facilities. Reimbursement for these services is and
continues to be included as a component of the nursing
homes’ operating cost.

C. Physical therapy services meeting all of the following
conditions shall be furnished to patients:

1. Physical therapy services shall be directly and
specifically related to an active written care plan designed
by a physician after any needed consuliation with a
physical therapist licensed by the Board of Medicine;
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2, The services shall be of a level of complexity and
sophisiication, or the condition of the patient shall be of a
nature that the services can only be performed hy a
physical therapist licensed by the Board of Medicine, or a
physical therapy assistant who is licensed by the Board of
Medicine and is under the direct supervision of a physical
therapist licensed by the Board of Medicine. When
physical therapy services are provided by a qualified
physical therapy assistant, such services shall be provided
under the supervision of a qualified physical therapist who
makes an onsife supervisory visit at least once every 30
days. This visit shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patieni’s condition in accordance with
accepied standards of medical practice; this includes the
requirement that the amount, frequency, and duration of
the services shall be reasonable.

11b. Occupational therapy.

A, Services for individuals requiring occupational therapy
are provided only as an element of hospital inpatient or
outpatlent service, nursing facilily service, home health
service, services provided by a local school division
employing qualified therapists, or when otherwise included
as an authorized service by a cost provider who provides
rehabilitation services.

B. Effective September 1, 1990, Virginia Medicaid will
not make direct reimbursement to providers for
" occupational therapy services for Medicaid recipients
residing in longterm care facilities. Reimbursement for
these services is and ceonflinues to be included as a
component of the nursing facilities’ operating cost.

€. Occupational therapy services shall be those services
furnished a patient which meet all of the following
conditions:

1. Occupational therapy services shall be directly and
specifically related to an active written care plan designed
by a physician afier any needed consultation with an
occupational therapist registered and certified by the
American Occupational Therapy Certification Board.

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be of a
nature that the services can only be performed by an
occupational therapist regisiered and certified by the
American Occupational Therapy Certification Board, a
graduate of a program approved by the Council on
Medical Education of the American Medical Association
and engaged in the supplemental clinical experience
required before registration by the American Occupational
Therapy Association when under the supervision of an
occupational therapist defined above, or an occupational
therapy assistant who 1is certified by the American
Occupational Therapy Certification Board under the direct
supervision of an cccupational therapist as defined above.
When occupational therapy services are provided by a

qualified occupational therapy assistant or a graduate
engaged in supplemental clinical experience required
hefore registration, such services shall be provided under
the supervision of a qualified occupational therapist who
makes an onsite supervisory visit at least once every 30
days. This visit shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patien{’s condition in accordance with
accepted standards of medical practice; this includes the
requirement that the amount, frequency, and duration of
the services shall be reasonable.

1lc. Services for individuals with speech, hearing, and
language disorders (provided by or under the supervision
of a speech pathologist or audiologist; see Page 1, General
and Page 12, Physical Therapy and Related Services.)

A. These services are provided by or under the
supervision of & speech pathologist or an audiologist only
as an eiement of hospital inpatient or outpatient service,
nursing facility service, home health service, services
provided by a local school division employing qualified
therapisis, or when otherwise inciuded as an authorized
service by a cost provider who provides rehabilitation
services.

B. Effective September 1, 1990, Virginia Medicaid will
not make direct reimbursement to providers for
speech-language pathology services for Medicaid recipients
residing in long-term care facilities. Reimbursement for
these services is and continues fo be included as a
component of the nursing facilities’ operating cost.

C. Speech-language pathology services shall be those
services furnished a patient which meet all of the
following conditions:

1. The services shall be directly and specifically related
o an active written ireatment plan designed by a
physician after any needed consultation with a
speech-language pathologist licemsed by the Board of
Aundiotogy and Speeek Speech-Language Pathology, or, if
exempted from licensure by siafute, meeting the
requirements in 42 CFR 440.110(c);

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be of a
nature that the services can only be performed by or
under the direction of a speech-language pathologist who
meets the qualifications in number 1. The program shall
meet the requirements of 42 CFR 405.1719(c). At least one
quatified speech-language pathologist must be present at all
times when speech-language pathology services are
rendered; and

3. The services shall be specific and provide effective
treatmeni for the patient’s condition in accordance with
accepted standards of medical practice; this includes the

requirement that the amount, frequency, and duration of

the services shall be reasonable.
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11d. Authorization for services.

A. Physical therapy, occupational therapy, and
speech-language pathology services provided in outpatient
settings of acute and rehabilitation hospitals, rehabilitation
agencies, or home health agencies shall include
awhorization for up to 24 visits by each ordered
rehabilitative service within a 60-day period. A recipient
may receive a maximum of 48 visits annually without
authorization. The provider shall maintain documentation
to justify the need for services,

B. The provider shall request from DMAS authorization
for treatments deemed necessary by a physician beyond
the number authorized. This request must be signed and
dated by a physician. Authorization for exiended services
shall be based on individual need. Payment shall not be
made for additional service unless the extended provision
of services has been authorized by DMAS.

1le. Documentation requirements.

A. Documentation of physical therapy, occupational
therapy, and speech-language pathology services provided
by a hospital-based ouipatient setting, home health agency,
a school division, or a rehabilitation agency shall, at a
minimum:

1. Describe the clinical signs and symptoms of the
patient’s condition;

2. Include an accurate and complete chronological
picture of the patient’s clinical course and treatments;

3. Document that a plan of care specifically designed
for the patient has been developed based upon a
comprehensive assessment of the patient’s needs;

4. Include a copy of the physician's orders and plan of
care;

5. Include all treatment rendered {o the patient in
accordance with the plan with specific atiention to
frequency, duration, modality, response, and identify who
provided care (include full name and title);

6. Describe changes in each patient’s condition and
response to the rehabilitative treatment plan;

7. (Except for school divisions) describe a discharge
plan which includes the anticipated improvements in
functional levels, the time frames necessary to meet these
goals, and the patient’s discharge destination; and

8. In school divisions, include an individvalized education
program (IEP) which describes the anticipated
improvements in functional level in each school year and
the time frames necessary to meet these goals.

B. Services not specifically documented in the patient’s
medical record as having been rendered shall be deemed

not to have been rendered and no coverage shall be
provided.

11f. Service limitations. The following general conditions
shall apply to reimbursable physical therapy, occupational
therapy, and speech-language pathology:

A. Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license.

B. Services shall be furnished under a written plan of
treatrnent and must be established and periodically
reviewed by a physician. The requested services or items
must be necessary to carry out the plan of treatment and
must be related to the patient’s condition.

C. A physician recertification shall be required
periodically, must be signed and dated by the physician
who reviews the plan of treatment, and may be obtained
when the plan of treatment is reviewed. The physician
recertification statement must indicate the continuing need
for services and should estimate how long rehabilitative
services will be needed.

D. The physician orders for therapy services shall
include the specific procedures and modalities {0 be used,
identify the specific discipline to carry out the plan of
care, and indicate the frequency and duration for services.

E. Utilization review shall be performed to determine if
services are appropriately provided and to ensure that the
services provided to Medicaid recipients are medically
necessary and appropriate. Services not specifically
documenied in the patient’s medical record as having been
rendered shall be deemed not to have been rendered and
no coverage shall be provided.

F. Physical therapy, occupational therapy and
speech-language services are io be terminated regardless
of the approved length of stay when further progress
toward the established rehabilitation goal is unlikely or
when the services can be provided by someone other than
the skilled rehabilitation professional.

§ 12. Prescribed drugs, dentures, and prosihetic devices;
and eyeglasses prescribed by a physician skilled in
diseases of the eye or by an optometrist.

12a. Prescribed drugs.

Drugs for which Federal Financial Participation is not
available, pursuant to the requirements of § 1927 of the
Social Security Act (OBRA ‘90 § 4401), shall not be
covered except for over-the-counter drugs when prescribed
for nursing facility residents.

1. Menlegend drugs;, execept insulin; syringes; acedles;
diabetie test strips for clienis under 21 years of age;
and famiy plonning supplies are net covered by
Mediesid This limitat : W to Medicaid

Vol. 9, Issue 4

Monday, November 16, 1992

485



Proposed Regulations

whe are in skilled and intermediate eare
feeititiess The following prescribed, nonlegend
drugs/drug devices shall be covered: (i) insulin, (if)
syringes, (iii) needles, (iv) diabetic fest strips for
clients under 21 years of age, (v) family planning
supplies, and (vi) those prescribed fo nursing home
residents.

2. Legend drugs are covered , with the exception of

anpregiant drugs prescribed for weight loss and

transdermul drug delivery gystems; the drugs or

classes of drugs Identified in Supplement 5 exe

eovered: Coverage of anecrexianls for other than
ioht 16ss : horization .

3- The Program will not provide reimbursement for
drags determined by the Food and Deug
Administration (FDAY to lack subsiential evidenece of
effeetiveness: Repealed.

4. Netwithstending the provisions of § 32187 of the
Code of Virpinia; preseriptions for Medicaid recipients
for speeifie muliiple seuree drupgs shall be filled with
generie drug produets lsted in the Virginia Veluntary
Hermulary unless the physician or other preetitioners

Notwithstanding the provisions of § 32.1-87 of the Code
of Virginia, and in compliance with the provision of §
4401 of the Omnibus Reconciliation Act of 1990, §
1827(e) of the Social Security Act as amended by
OBRA 90, and pursuant to the authority provided for
under § 32.1-325 A of the Code of Virginia,
prescriptions for Medicaid recipients for multiple
source drugs subject fo 42 CFR § 447.332 shall be
filled with generic drug products unless the physician
or other practitioners so licensed and certified fo

prescribe drugs certifies in his own handwriting
“brand necessary” for the prescription to be dispensed
as written.

Smmmmmm

460-65-2000.1000> are net eovereds New drugs shall be
covered in accordance with the Social Security Act §
1927(d) (OBRA S0 § 4401).

6. The number of refills shall be limited pursuant to §
54.1-3411 of the Drug Conirol Act

12b. Denfures.

Provided only as a result of EPSDT and subject to
medical necessity and preauthorization requirements
specified under Dental Services.

12¢. Prosthetic devices.

A, Prosthetics services shall mean the replacement of
missing arms and legs. Nothing in this regulation shall be
construed to refer fo orthotic services or devices.

B. Prosthetic devices (artificial arms and legs, and their
necessary supporiive attachments) are provided when
prescribed by a physician or other licensed practitioner of
the healing arts within the scope of their professional
licenses as defined by state law. This service, when
provided by an authorized vendor, must be medically
necessary, and preauthorized for the minimum applicable
component necessary for the activities of daily living.

12d. Eyeglasses.

Eyegtasses shall be reimbursed for all recipients younger
than 21 years of age according to medical necessity when
provided by practitioners as licensed under the Code of
Virginia.

'screening, preventive, and
other than those provided

§ 13. Other diagnostic,
rehabilitative services, i.e,
elsewhere in this plan.

13a. Diagnostic services.
Not provided.
13b. Screening services.

Screening mammograms for fhe female recipient
population aged 35 and over shall be covered, consistent
with the guidelines published by the American Cancer
Society.

13c. Preventive services.

Not provided.

13d. Rehabilitative services.

A. Intensive physical rehabilitation:

1. Medicaid covers intensive inpatient rehabilitation
services as defined in subdivision A 4 in facilities
certified as rehabilitation hospitals or rehabilitation
units in acute care hospitals which have been certified
" by the Department of Health to meet the
requirements to be excluded from the Medicare
Prospective Payment System.

2, Medicaid covers intensive oufpatient physical
rehabilitation services as defined in subdivision A 4 in
facilities which are certified as Comprehensive
Quipatient Rehabilitation Facilities (CORFs).

3. These facilifies are excluded from the 2l-day limit
otherwise applicable to inpatient hosgpital services. Cost
reimbursement principles are defined in Aftachment
4.159-A.
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“DMHMRSAS”
Mental
consistent with Chapter 1(§ 37.1-3% et seq.) of Title 37.1 of
the Code of Virginia.

4, An intensive rehabilitation program provides
intensive skilled rehabilitation nursing, physical
therapy, occupaticnal therapy, and, if needed, speech
therapy, c¢ognitive rehabilitation, prosthetic-orthotic
services, psychology, social work, and therapeutic
recreation. The nursing staff must support the other
disciplines in carrying out the activities of daily living,
utilizing correctly the training received in therapy and
furnishing other needed nursing services. The
day-to-day activities must be carried out under the
continuing direct supervision of a physician with
special training or experience in the field of
rehabilitation.

5. Nothing in this regulation is intended to preclude
DMAS from negotiating individual contracts with
in-state intensive physical rehabilitation facilities for
those individuals with special intensive rehabilitation
needs.

B. Community mental heglth services,

Definitions. The following words and terms, when used

in these regulations, shall have the following meanings
uniess the context clearly indicates otherwise:

“Code” means the Code of Virginia.

“DMAS” means the Department of Medical Assistance

Services consistent with Chapter 10 (§ 32.1-323 et seq.) of
Title 32.1 of the Code of Virginia.

means Department of
Retardation and Substance

Mental Heaith,
Abuse Services

1. Mental health services. The following services, with
their definitions, shall be covered:

a. Intensive in-home services for children and
adolescents under age 21 shall be time-limited
interventions provided typically but not solely in the
residence of an individual who is at risk of being
moved into an out-of-home placement or who is
being transitioned to home from out-of-home
placement due to a disorder diagnosable under the
Diagnostic and Statistical Manual of Mental
Disorders-Ili-R (DSM-IIL-R). These services provide
crisis treatment; individual and family counseling;
life (e.g., counseling to assist parents to understand
and practice proper child nutrition, child health
care, personal hygiene, and financial management,
etc.), parenting (e.g, counseling to assist parents to
understand and practice proper nurturing and
discipline, and behavior management, etc.), and
communication skills (e.g, counseling to assist
parents to understand and practice appropriate
problem-solving, anger management, and
inferpersonal interaction, etc.); case management
activities and coordination with other required

services, and 24-hour emergency response, These
services shall be limited annually to 26 weeks.

b. Therapeutic day treatment for children and
adolescents shall be provided -in sessions of two or
more hours per day, to groups of seriously
emotionally disturbed children and adolescents or
children at risk of serious emotional disturbance in
order to provide therapeutic interventions. Day
treatment programs, limited annually fo 260 days,
provide evaluation, medication education and
management, opportunities to learn and use daily
living skills and to enhance social and inierpersonal
skills (e.g, problem solving, anger management,
community responsibility, increased impulse control
and appropriate peer relations, etc.), and individual,
group and family counseling,

¢. Day treatment/partial hospitalization services for
adults shall be provided in sessions of two or more
consecutive hours per day, which may be scheduled
multiple tites per week, to groups of individuals in
a nonresidential setling. These services, limited
annually to 260 days, include the major diagnostic,
medical, psychiatric, psychosocial and
psychoeducational treatment modalities designed for
individuals with serious mental disorders who
require coordinated, Intensive, comprehensive, and
multidisciplinary treatment.

d. Psychosocial rehabilitation for adults shall be
provided in sessions of two or more consecutive
hours per day to groups of individuals in a
nonresidential setting. These services, limited
annually to 312 days, include assessment, medication
education, psychoeducation, opportunities to learn
and use independent living skills and to enhance
social and interpersonal skills, family support, and
education within 2 supportive and normalizing
program structure and environment.

¢. Crisis intervention shall provide immediate mental
health care, available 24 hours a day, seven days
per week, to assist individuals who are experiencing
acute mentai dysfunction requiring immediate
clinical aitention. This service's objectives shall be
to prevent exacerbation of a condition, to prevent
ipjury to the client or others, and fto provide
treatment in the context of the least restrictive
setting. Crisis intervention activities, limited annually
to 180 hours, shall include assessing the crisis
situation, providing short-term counseling designed to
stabilize the individual or the family unit or both,
providing access to further immediate assessment
and follow-up, and linking the individual and family
with ongoing care io prevent future crises. Crisis
intervention gervices may include, but are not
limited to, office visits, home visits, preadmission

screenings, telephone contacts, and other
client-related activities for the prevention of
institutionalization. '
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services. Day healih and
be covered and the

2. Mental retardation
rehabilitation services shall
foliowing definitions shall apply:

a. Day health and rehabilitation services (limited to
500 units per year) shall provide individualized
activities, supports, training, supervision, and
transportation based on a written plan of care to
eligible persons for two or more hours per day
scheduled multiple times per week. These services
are intended te improve the recipient’s condition or
to maintain an optimal level of functioning, as well
as to ameliorate the recipient’s disabilities or
deficits by reducing the degree of impairment or
dependency. Therapeutic consultation to service
providers, family, and friends of the client around
implementation of the plan of care may be included
as part of the services provided by the day health
and rehabilitation program. The provider shall be
licensed by DMHMRSAS as a Day Support Program.
Specific components of day health and rehabilitation
gervices include the following as needed:

(1) Self-care and hygiene skills;
{2) Eating and tcilet training skills;
(3) Task learming skills;

{4y Community resource utilization skills (e.g,
training in time, telephone, basic computations with
money, warning sign recoghnition, and personal
identifications, etc.); '

(5) Environmental and behavior skills (e.g., training
in punctuality, self-discipline, care of personal
belongings and respect for property and in wearing
proper clothing for the weather, etc.);

(8) Medication managemeini;

(T) Travel and related training to and from the
training sites and service and support activities;

(8) Skilis related to the above areas, as appropriaie
that will enhance . or retain the recipient’s
functioning.

b. There shall be two levels of day health and
rehabilitation services: Level 1 and Level IL

(1) Level 1 services shall be provided to individuals
whe meet the basic program eligibility requirements.

(2) Level I services may be provided to individuals
who meei the basic program eligibilify requirements
and for whom one or mere of the following
indicators are present.

{a) The individual requires physical assistance to
meet basic personal care needs (toilet (raining,

feeding, medical

attention).

conditions that require special

{(b) The individual has extensive disability-related
difficulties and requires additional, ongoing support
to fully participate in programming and te
accomplish individual service goals.

(¢) The individual requires extensive personal care
or constant supervision io reduce or eliminate
behaviors which preclude full participation in
programming. A formal, written behavioral program
is required to address behaviors such as, but not
limited to, severe depression, self injury, aggression,
or self-stimulation.

§ 14. Services for individuals age 65 or older in institutions
for mental diseases.

14a. Inpatient hospital services.

Provided, no limitations.

14b. Skilled nursing facility services.

Provided, no limitations.

14c. Intermediate care facility.

Provided, no limifations.
§ 15. Iniermediate care services and intermediaie care
services for institutions for mental disease and mental
retardation.

15a. Intermediate care facility services (other than such
services in an institution for mental diseases) for persons
determined, in accordance with § 1802 (a)(31)(A) of the
Act, to be in need of such care.

Provided, no limitations.

15b. Including such services in a public institution (or
distinet part thereof) for the mentally retarded or persons
with related conditions.

Provided, no limitations.

§ 16. Inpatient psychiatric facility services for individuald
under 22 years of age.

Not provided.

§ 17. Nurse-midwife services.

Covered services for the nurse midwife are defined as
those services allowed under the licensure requiremenis of
the state statute and as specified in the Code of Federal
Regulations, i.e., maternily cycle.

§ 18, Hospice care (in accordance with § 1905 (o) of the

Virginia Register of Regulations

488



Proposed Regulations

Act).

A. Covered hospice services shall be defined as those
services allowed under the provisions of Medicare law and
regulations as they relate to hospice benefits and as
gpecified in the Code of Federal Regulations, Title 42, Part
418,

B. Categories of care.

As described for Medicare and applicable to Medicaid,
hospice services shall entail the following four categories
of daily care:

1. Routine home care is at-home care that is not
continuous.

2. Continuous home care consists of at-home care that
is predominantly nursing care and is provided as
shori-term crisis care. A registered or licensed
practical nurse must provide care for more than half
of the period of the care. Home health aide or
homemaker services may be provided in addition to
nursing care. A minimum of eight hours of care per
dgay must be provided to qualify as continuous home
care. ‘

3. Inpatient respite care is shori-term inpatient care
provided in an approved facility (freestanding hospice,
hospital, or nursing facility) to relieve the primary
caregiver(s) providing at-home care for the recipient.
Respite care is limited to not more than five
consecutive days.

4. General inpatient care may bhe provided in an
approved freestanding hospice, hospital, or pursing
facility, This care is usually for pain conirol or acute
or chronic symptom management which cannot be
successfully treated in another setting.

C. Covered services.

1. As required under Medicare and applicable to
Medicaid, the hospice itself shall provide all or
substantially all of the “core” services applicable for
the terminal illness which are nursing care, physician
services, social work, and counseling (bereavement,
dietary, and spiritual).

2. Other services applicable for the terminal illness
that shall be available but are not considered “core”
services are drugs and biologicals, home health aide
and homemaker services, inpatient care, medical
supplies, and occupational and physical therapies and
speech-language pathology services.

3. These other services may be arranged, such as by
contractual agreement, or provided directly by the
hospice.

4, To be covered, a certification that the individual is

terminally il shall have been completed by the
physician and hospice services must be reasonable and
necessary for the palliation or management of the
terminal illness and related conditions. The individuat
must elect hospice care and a plan of care must be
established before services are provided, To be
covered, services shall be consisient with the plan of
care. Services not specifically documenied in the
patient’'s medical record as having been rendered will
be deemed not to have been rendered and no
coverage will be provided.

5. All services shall be performed by appropriately
qualified personnel, but it is the nature of the service,
rather than the qualification of the person who
provides it, that determines the coverage category of
the service. The following services are covered
hospice services:

a. Nursing care. Nursing care shall be provided by
a registered nurse or by a licensed practical nurse
under the supervision of a graduate of an approved
schoot of professional nursing and who is licensed
as a registered nurse.

b. Medical social services. Medical social services
shall be provided by a social worker who has at
least a bachelor’s degree from a school accredited
or approved by the Council on Social Work
Education, and who is working under the direction
of a physician.

c. Physician services. Physician services shall be
performed by a professional who is licensed to
practice, who is acting within the scope of his or
her license, and who is a doctor of medicine or
osteopathy, a doctor of dental surgery or dental
medicine, a doctor of podiatric medicine, a doctor
of optomeiry, or a chiropractor. The hospice
medical director or the physician member of the
interdisciplinary team shall be a licensed doctor of
medicine or osteopathy.

d. Counseling services. Counseling services shall be
provided to the terminally ill individual and the
family members or other persons caring for the
individual at home. Bereavement counseling consists
of counseling services provided to the individual's
family up to one year afier the individual’s death.
Bereavement counseling is a required hospice
service, but it is not reimbursable.

e. Short-term inpatient care. Shortterm inpatient
care may be provided in a participating hospice
inpatient unit, or a participating hospital or nursing
facility. General inpatient care may be required for
procedures necessary for pain control or acute or
chrenic symptom management which cannot be
provided in other settings. Inpatieni care may also
be furnished to provide respite for the individual's
family or other perscns caring for the individual at
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home.

f. Durable medical equipment and supplies. Durable
medical equipment as well as other seif-help and
personal comfort items related to the palliation or
management of the patient's ferminal iliness is
covered. Medical supplies include those that are
part of the written plan of care.

g Drugs and biologicals. Only drugs used which are

used primarily for the relief of pain and symptom
control related to the individual's terminal illness
are covered,

h. Home hegith aide and homemaker services.
Home health aides providing services {o hospice
recipients must meet the qualifications specified for
home health aides by 42 CFR 484.36. Home health
aides may provide personal care services. Aides
may also perform household services to maintain a
safe and sanitary environment in areas of the home
used by the patient, such as changing the bed or
light cleaning and laundering essential to the
comfort and cleanliness of the patieni. Homemaker
services may include assistance in personal care,
maintenance of a safe and healthy environment and
services io enable the individual to carry out the
plan of care. Home health alde and homemaker
services must be provided under the general
‘supervision of a registered nurse.

i. Rehabilitation services. Rehabilitation services
inclnde physical and occupational therapies and
speech-language pathology services that are used for
purposes of symptom conirol or to enable the
individual io maintain activities of daily living and
basic functional skills.

D. Eligibie groups.

To be eligikle for hospice coverage under Medicare or
Medicaid, the recipient must have a life expectancy of six
monihs or less, have knowledge of the illness and life
expectancy, and elect fo receive hospice services rather
than active ireatment for the iliness. Both the attending
" physician and the hospice medical director must certify
the life expectancy. The hospice must obtain the
cerfification that an individual is terminally ill in
accordance with the following procedures:

1. For the first 90-day pericd of hospice coverage, the
hospice must obtain, within two calendar days after
the period beging, a writien certification statement
signed by the medical director of the hospice or the
physician member of the hospice interdisciplinary
group and the individual’s attending physician if the
individual has an attending physician. For the iniiial
90-day period, if ihe hospice cannot obfain writien
certifications within iwe calendar days, it must ohiain
oral certifications within iwe calendar days, and
wriiten certifications no later than eight calendar days

after the period begins.

2. For any subsequent 90-day or 30-day period or a
subsequent extension period during the individuals
lifetime, the hospice must obtain, no later than two
calendar days after the beginning of that period, a
written certification statement prepared by the
medical director of the hospice or the physician
member of the hospice’s interdisciplinary group. The
certification must include the statement that the
individual's medical prognosis is that his or her life
expectancy is six months or less and the signature(s)
of the physician(s). The hospice must maintain the
certification statements.

§ 19. Case management services for high-risk pregnant
women and children up to age 1, as defined in
Supplement 2 fo Aftachment 3.1-A in accordance with §
1815(g)(1) of the Act

Provided, with limifations. See Suppiement 2 for detail.
§ 20. Extended services to pregnant womer.

20a. Pregnancy-related and postpartum services for 60
days after the pregnancy ends.

The same limitations on all covered services apply to
this group as to all other recipient groups.

20b. Services for any other medical conditions that may
complicate pregnancy.

The same limitations on all covered services apply to
this group as to all other recipient groups.

§ 21. Any other medical care and any other type of
remedial care recogiized under state law, specified by the
Secretary of Health and Human Services.

21a. Transportation.

Nonemergency transporiation is administered by local
health depariment jurisdictions in accordance with
reimbursement procedures established by the Program,

21pb, Services of Christian Science nurses.

Not provided.

2lc. Care and services provided in Christian Science
sanitoria.

Provided, no limitations.

21d. Skilled nursing facility services for patienits under
21 years of age.

Provided, no limitations.

2le. Emergency hospital services.
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Provided, no limitations.

21f. Personal care Services in recipient’s home,
prescribed in accordance with a plan of treatment and
provided by a qualified person under supervision of a
registered nurse,

Not provided.
Emergency Services for Aliens (17.e)

No payment shall be made for medical assistance
furnished to an alien who is not lawfully admitted for
permanent residence or otherwise permanently residing in
the United States under color of law unless such services
are necessary for the treatment of an emergency medical
condition of the alien.

Emergency services are defined as:

Emergency treatment of accidental injury or medical
condition (including emergency labor and delivery)
manifested by acute symptoms of sufficient severity
(including severe pain) such that the absence of
immediate medical/surgical attention couid reasonably be
expected to result in:

1. Placing the patient’s health in serious jeopardy;
2. Serious impairment of bodily functions; or
3. Serious dysfunction of any bodily organ or part.

Medicaid eligibility and reimbursement is conditional
upon review of necessary documentation supporting the
need for emergency services. Services and inpatient
lengths of stay cannot exceed the limits established for
other Medicaid recipienis.

Claims for conditions which do not meet emergency
critieria for treatment in an emergency room or for acute
care hospital admissions for intensity of service or severity
of illness will be denied reimbursement by the Depariment
of Medical Assistance Services.

VR 460-03-3.1105. Drugs or Drug Categories Which are
not Covered.

§ 1. Agents when used for weight gain or loss.

Coverage of anorexiants for other than weight loss
requires medical justification.

§ 2. Agents when used for cosmetic purposes or hair
growth.

A. Minoxidil shall not be covered when prescribed for
hair growth or other cosmetic purposes,

B. Agenis containing hydroquinone or its derivatives
which are used solely for depigmentation of the skin,

§ 3. Agents used to promote fertiliiy.
Agenis used to promote fertility shall not be covered.
§ 4 Expired drugs.

Drugs dispensed past the labeled expiration date shall
not be covered.

§ 5. DESI drugs.

The program shall not provide reimbursement for drugs
determined by the Food and Drug Administration (FDA)
to lack substantial evidence of effectiveness.

§ 6. Nonlegend drugs.

Nonlegend drugs, with those exceptions shown in
Supplement 1, shall not be covered.
VR  480-62-4.1920. Methods and Standards Used for

Establishing Paymeni Rates—-Other Types of Care.

The policy and the method to be used in establishing
payment rates for each type of care or service (other
than inpatient hospitalization, skilled nursing and
intermediate care facilitiesy listed in § 1905(a) of the
Social Security Act and included in this State Plan for

Medical Assistance are described in the following
paragraphs:
a. Reimbursement and payment criteria will be

established which are designed io enlist participation of a
sufficient number of providers of services in the program
so that eligible persons can receive the medical care and
services included in the Plan at least t{o the extent these
are available to the general population.

b. Participation in the program will be limited to
providers of services who accept, as payment in full, the
state’s payment plus any copayment required under the
State Plan.

¢. Payment for care or service will not exceed the
amounts indicated to be reimbursed in accord with the
policy and methods described in this Plan and payments
will not be made in excess of the upper limits described
in 42 CFR 447.304(a). The state agency has continuing
access to data identifying the maximum charges allowed:
such data will be made available to the Secretary, HHS,
upon request.

d. Payments for services listed below shall be on the
basis of reasonable cost following the standards and
principles applicable to the Title XVIII Program. The
upper limit for reimbursement shall be no higher than
payments for Medicare patients on a facility by facility
basis in accordance with 42 CFR 447.321 and 42 CFR
447.325. In no instance, however, shall charges for
beneficiaries of the program be in eXcess of charges for
private patients receiving services from the provider. The
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professional component for emergency room physicians
shall continue to be uncovered as a component of the
payment to the facility.

Reasonable costs will be determined from the filing of a
uniform cost report by participating providers. The cost
reports are due not later than 90 days after the provider’s
fiscal year end. If a complete cost report is not received
within 90 days after the end of the provider’s fiscal year,
the Program shail take action in accordance with its
poticies to assure that an overpayment is not being made.
The cost report will be judged complete when DMAS has
all of the following: '

1. Completed cost reporting form(s) provided by
DMAS, with signed certification(s);

2, The provider's trial balance showing adjusting
journal entries;

3. The provider's financial staternents including, but
not limited to, a balance sheet, a statement of income
and expenses, a statement of retained earnings (or
fund balance), and a statement of changes in financial
position;

4. Schedules which reconcile financial statements and
irial balance to expenses claimed in the cost report;

5. Depreciation schedule or summary,

6. Home office cost report, if applicable; and

7. Such other analytical information or supporting
documents requested by DMAS when the cost
reporting forms are sent to the provider.

Item 398 D of the 1987 Appropriation Act (as amended),
effective April 8, 1987, eliminated reimbursement of return
on equity capital to proprietary providers.

The services that are cost reimbursed are:

1. Inpatient hospital services to persons over 65 years
of age in tuberculosis and mental disease hospitals

2. Qutpatient hospital services excluding laboratory

“a. Definitions. The following words and terms, when
used in this regutation, shaill have the following

meanings when applied to emergency services unless

the context clearly indicates otherwise:

“Allinclusive” means all emergency room and
ancillary service charges claimed in association with
the emergency room visif, with the exception of
laboratory services.

“DMAS” means the Department of Medical
Assistance Services consistent with Chapter 10 (§
32.1-323 et seq.) of Title 32.1 of the Code of

Virginia,

“Emergency hospital services” means gervices that
are necessary to prevent the death or serious
impairment of the health of fhe recipient. The
threat to the life or health of the recipient
necessitates the use of the most accessible hospital
available thai is equipped {o furnish the services.

“Receni injury” means an injury which has occurred
less than 72 hours prior to the emergency room
visit.

b. Scope. DMAS shall differentiate, as determined by
the atiending physician’s diagnosis, the kinds of care
routinely rendered in emergency rooms and
reimburse for nonemergency care rendered in
emergency rcoms at a reduced rate.

(1) With the exception of laboratory services, DMAS
shall reimburse at a reduced and all-inclusive
reimbursement rate for all services, including those
obstetric and pediatric procedures contained in
Supplement 1 to Attachment 4.15 B, rendered in
emergency rooms which DMAS determines were
nonemergency care.

(2) Services determined by the attending physician
to be emergencies shall be reimbursed under the
existing methodologies and at the existing rates.

(3) Services performed by the attending physician
which may be emergencies shall be manually
reviewed. If such services meet certain criteria,
they shall be paid under the methodology for (2)
above. Services not meeting certain criteria shall be
paid under the methodology of (1) above. Such
criteria shall include, but not be limited to:

(a) The initial freatment following a recent obvious
injury.

(b) Treatment related {0 an injury sustained more
than 72 hours prior to the visit with the
deterioration of the symptoms to the point of
requiring medical treatment for stabilization.

(¢) The initial treatment for medical emergencies
including indications of severe chest pain, dyspnea,’
gastrointestinal hemorrhage, spontaneous abortion,
loss of consciousness, status epilepticus, or other
conditionis considered life threatening.

(d) A vwvisit in which the recipient's condition
requires immediate hospital admission or the
transfer to another facility for further treatment or
a visit in which the recipient dies.

(e) Services provided for acute vital sign changes as
specified in the provider manual.
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(f) Services prdvided for severe pain when
combined with one or more of the other guidelines.

(4) Payment shall be determined based on ICD-9-CM
diagnosis codes and necessary supporting
documentation.

(5) DMAS shall review on an ongoing basis the
effectiveness of this program in achieving it
objectives and for its effect on recipients, physicians,
and hospitals. Program components may be revised
subject to achieving program intent, the accuracy
and effectiveness of the ICD-9-CM code designations,
and the impact on recipients and providers.

3. Rural health clinic services provided by rural
heaith clinics or other federally qualified health
centers defined as eligible to receive grants under the
Public Health Services Act §§ 329, 330, and 340.

4. Rehabilitation agencies
5. Comprehensive outpatient rehabilitation facilities
6. Rehabilitation hospital outpatient services.

e. Feeforservice providers. (1) Payment for the
following services shall be the lowest of: State agency fee
schedule, actual charge (charge to the general public), or
Medicare (Title XVIII) allowances:

(a) Physiciang’ services (Supplement 1 has
obstefric/pediatric fees.)

The following limitations shall apply 0 emergency
physician services.

Definitions. The following words and terms, when
used in this regulation, shall have the following
meanings when applied to emergency services unless
the context clearly indicates otherwise:

“All-nclusive” means all emergency service and
ancillary service charges claimed in association with
the emergency room visit, with the exception of
laboratory services.

“DMAS” means the Department of Medical
Assistance Services consistent with Chapter 10 (§
32.1-323 et seq.) of Title 32.1 of the Code of
Virginia.

“Emergency physician services” means services that
are necessary (o prevent the death or serious
impairment of the health of the recipient. The
threat to the life or health of the recipient
necessitates the use of the most accessible hospital
available that is equipped to furnish the services.

“Recent injury” means an injury which has occurred
less than 72 hours prior te the emergency room

visit.

Scope. DMAS shall differentiate, as determined by
the attending physician’s diagnosis, the kinds of care
routinely rendered in emergency rooms and
reimburse physicians for nonemergency care
rendered in emergency rooms at a reduced rate.

(iy DMAS shall reimburse at a reduced and
all-inciusive reimbursement rate for all physician
services, including those obsteiric and pediatric
procedures contzined in Supplement 1 to Attachment
419 B, rendered in emergency rooms which DMAS
determines are nonemergency care.

(ii) Services determined by the attending physician
to be emergencies shall be reimbursed under the
existing methodologies and at the existing rates,

(iii) Services determined by the attending physician
which may be emergencies shall he manually
reviewed. If such services meet certain criteria,
they shall be paid under the methodology for (ii)
above. Services not meeting certain criteria shall be
paid under the methodology of (i) above. Such
criteria shall include, but not be limited to:

a. The initial treatment following a recent obvious
injury.

b. Treatment related to an injury sustained more
than 72 hours prior to the visit with the
deterioration of the symptoms to the point of
requiring medical {reatment for stabilization.

¢. The inifial freatment for medical emergencies
including indications of severe chest pain, dyspnea,
gastrointestinal hemorrhage, spontaneous abortion,
loss of consciousness, status epilepticus, or other
conditions considered life threatening.

d. A visit in which the recipient’s condilion requires
immediate hospital admission or the transfer fo
another facility for further treatment or a visit in
which the recipient dies.

e. Services provided for acute vital sign changes as
specified in the provider manual

. Services provided for severe pain when combined
with ocne or more of the other guidelines.

(iv) Payment shall bhe determined based on
ICD-9-CM diagnosis codes and necessary supporting
documentation.

(v) DMAS shall review on an ongoing basis the
effectiveness of this program in achieving its
objectives and for its effect on recipients, physicians,
and hospitals. Program components may be revised
subject to achieving program intent objectives, the
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accuracy and effectiveness of the ICD-9-CM code
designations, and the impact on recipienis and
providers.

{b) Dentists’ services
(c)l Mental health services including:
Community mental health services
Services of a licensed clinical psychologist
Mental health services provided by a physician
{d) Pediatry
{e) Nurse-midwife services
(f) Durable medical equipment
{g) Local health services
(h) Laboratory services (Other than inpatient hospital)

(i) Paymenis to physicians who handle laboratory
specimens, bui do not perform laboratory analysis
(limited to payment for handling)

(j) X-Ray services -
(k) Optometry services
(1) Medical supplies and equipment.

(m) Home health services. Effective June 30, 1991,
cost reimbursement for home health services is
eliminated. A rate per visit by discipline shall be
established as set forth by Supplement 3.

(2) Hospice services payments must be no lower than
the amounts using the same methodology used under
part A of Title XVIII, and adjusted to disregard offsets
attributable to Medicare coinsurance amounts.

f. Payment for pharmacy services shall be the lowest of
" items (1) through (5) (except that items (1) and (2) will
not apply when prescriptions are certified as brand
necessary by the prescribing physician in accordance with
the procedures set forth in 42 CFR 447331 (c) if the
brand cost is greater than the HCFA upper limit of VMAC
cost) subject fo the conditions, where applicable, set forih
in items (6) and (7) below:

(1) The upper limit established by the Health Care
Financing Administration (HCFA) for mulliple source
drugs pursuant to 42 CFR §§ 447.331 and 447.332, as
deiermined by the HCFA Upper Limit List plus a
dispensing fee. If the agency provides payment for
any drugs on the HCFA Upper Limit List, the payment
shall be subject to the aggregate upper limit payment
test.

(2) The Virginia Maximum Allowable Cost (VMAC)
established by the agency plus a dispensing fee, if a
legend drug, for multiple source drugs lisied on the
VVE.

(3) The Estimated Acquisition Cost (EAC) which shall
be based on the published Average Wholesale Price
(AWP) minus a percent discount established by the
methodology set - out in (a) through (c) below.
(Pursuant to OBRA 9¢ § 4401, from January 1, 1991,
through December 31, 1994, no changes in
reimbursement limits or dispensing fees shall be made
which reduce such limits or fees for covered

outpatient drugs).

(@) Perceni discount shall be determined by a
statewide survey of providers’ acquisition cost.

(b) The survey shall reflect statistical analysis of
actual provider purchase invoices.

(¢) The agency will conduct surveys at intervals
deemed necessary by DMAS, but no less frequently
than triennially.

(4) A mark-up allowance (150%) of the Estimated
Acquisition Cost (EAC) for covered nonlegend drugs
and oral coniraceptives.

(5) The provider’s usual and customary charge to the
public, as identified by the claim charge.

(6) Payment for pharmaey serviees will be a3
eost of the drug plus only eone dispensing fee per
month for each gpeeific druz. Paymerts will' be
reduced by the amount of the established copayment
per prescriptien by nesipstitutionelized clients wiih
execpiions s provided in federal law ard regulaton:

Payment for pharmacy services will be as described
above; however, payment for legend drugs will include
the allowed cost for the drug plus only one dispensing
fee per month for each specific drug. However, oral

contraceptives shail not be subjeci to the one month
dispensing rule. Exceptions to the monthly dispensing
fees shall be allowed for drugs determined by the
department to have unique dispensing requirements.

(7) The Program recognizes the unit dose delivery
system of dispensing drugs only for patients residing
in nursing facilities. Reimbursements are based on the
allowed paymenis described above plus the unit dose
add-on fee and an allowance for the cost of unit dose
packaging established by the siate agency. The
maximum allowed drug cost for specific multiple
source drugs will be the lesser of: either the VMAC
based on the 60th percentile cost level identified by
the state agency or HCFA's upper limits. All other
drugs will be reimbursed at drug costs not to exceed
the estimated acquisition cost determined by the state
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agency.

(8) Historical determination of EAC. Determination of
EAC was the result of an analysis of FY'89 paid
claims data of ingredient cost used te develop a
matrix of cost using 0 to 10% reductions from AWP
as well as discussions with pharmacy providers, As a
result of this analysis, AWP minug 9.0% was
determined to represent prices currently paid by
providers effective October 1, 1990.

The same methodology used to determine AWP minus
9.0% was utilized to determine a dispensing fee of
$4.40 per prescription as of October I, 1990, A
periodic review of dispensing fee uging Employment
Cost Index - wages and salaries, professional and
technical workers will be done with changes made in
dispensing fee when appropriate. As of October 1,
1990, the Estimated Acquisition Cost will be AWP
minus 9.0% and dispensing fee will be $4.40.

g. All reasonable measures will be taken to ascertain the
legal liability of third parties to pay for authorized care
and services provided to eligible recipients including those
measures specified under 42 USC 1396¢a) (25).

h. The single state agency will take whatever measures
are necessary to assure appropriate audit of records
whenever reimbursement is based on costs of providing
care and services, or on a fee-forservice plus cost of
materials.

i. Payment for transportation services shall be according
to the following table:

TYPE OF SERVICE PAYMENT METHODOLOGY

Taxi services Rate set by the single

state agency

Wheglchair van Rate set by the single
state agency

Nonemergency Rate set by the single

ambulance state agency

Emergency Rate set by the single

ambulance state agency

Volunteer drivers Rate set by the single
state agency

Air ambulance Rate set by the single
state agency

Mass transit Rate charged to the public

Transportation Rate set by the single

agreements state agency

Special Emergency Rate set by the single

transportation state agency

j. Payments for Medicare coinsurance and deductibles

for noninstitutional services shall not exceed the allowed
charges determined by Medicare in accordance with 42
CFR 447.304(b) less the portion paid by Medicare, other
third party payors, and recipient copayment requirements
of this Plan. See Supplement 2 of this methodology.

k. Payment for eyeglasses shall be the actual cost of the
frames and lenses not {o exceed limits set by the single
state agency, plus a dispensing fee not to exceed limits set
by the single state agency.

l. Expanded prenatal care services to include patient
education, homemaker, and nutritional services shall be
reimbursed at the lowest of: state agency fee schedule,
actual charge, or Medicare (Title XVIID) allowances.

m. Targeted case management for high-risk pregnant
women and infanis up to age two and for community
mental health and mental retardation services shall be
reimbursed at the lowest of: state agency fee schedule,
actual charge, or Medicare (Title XVIII) allowances.

n. Reimbursement for all other nonenrolled institutional
and noninstitutional providers.

(1) All other nonenrolled providers shall be
reimbursed the lesser of the charges submitted, the
DMAS cost to charge ratio, or the Medicare limits
for the services provided. :

(2) Outpatient hospitals that are not enrolled as
providers with the Department of Medical Assistance
Services (DMAS) which submit claims shall be paid
based on the DMAS average reimbursable outpatient
cost-fo-charge ratio, updated annually, for enrolled
outpatient hospitals less five percent. The five
percent is for the cost of the additional manual
processing of the claims. Oufpatient hospitals that
are nonenrolled shall submit c¢laims on DMAS
invoices.

(3) Nonenrolled providers of noninstitutional services
shall be paid on the same basis as enrolled in-state
providers of noninstitfutional services. Nonenrolled
providers of physician, dental, podiatry, optometry,
and clinical psychology services, etc., shall be
reimbursed the lesser of the charges submitted, or
the DMAS rates for the services.

{(4) All nonenrolled noninstitutional providers shall
be reviewed every two years for the number of
Medicaid recipients they have served. Those
providers who have had no claims submitted in the
past 12 months shall be declared inactive.

(5) Nothing in
preclude DMAS

this regulation is intended to
from reimbursing for speciat
services, such as rehabilitation, ventilator, and
transplantation, on an exception basis and
reimbursing for these services on an individually,
negotiated rate basis.
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0. Refund of overpayments.

(1) Providers reimbursed on the basis of a fee plus

cost of materials.

(a) When DMAS determines an overpayment has
been made to a provider, DMAS shall promptly send
the first demand letter requesting a lump sum

refund. Recovery shall be undertaken even though

the provider disputes in whole or in part DMAS's
determination of the overpayment. .

(b) If the provider cannot refund the fotal amount
of the overpayment within 30 days after receiving
the DMAS demand letier, the provider shall
prompily request an extended repayment schedule.

DMAS may establish a repayment schedule of up to
12 months to recover all or part of an overpayment
or, if a provider demonsirates that repayment within
a 12-month period would create severe financial
hardship, the Director of the Department of Medical
Assistance Services (the “direcfor”) may approve a
repaymeni schedule of up to 36 months.

A provider shall have no more than one extended
repayment schedule in place at one time. H an
audit later uncovers an additional overpayment, the
full amount shall be repaid within 30 days unless
the provider submits further documentation
supporting a modification to the existing extended
repayment schedule to include the additional
amount,

If, during the time an eXtended repayment schedule
is in effect, the provider withdraws from the
Program, the oulstanding balance shall become
immediately due and payable.

When a repayment schedule is used to recover only
part of an overpayment, the remaining amount shall
be recovered by the reduction of interim payments
to the provider or by lump sum payments.

(c) In the request for an  extended repayment
schedule, the provider shall document the need for
an extended (beyond 30 days) repaymeni and
submit a written proposal scheduling the dates and
amounts of repayments. If DMAS approves the
scheduie, DMAS shall send the provider writien
notification of the approved repaymeni schedule,
which shall be effective retroaciive to the dale the
provider submitted the proposal.

(d) Once an iniiial determination of overpayment
has been made, DMAS shall undertake fult recovery
of such overpayment whether the provider disputes,
in whole or in part, the initial determination of
overpayment. If an appeal follows, interest shall be
waived during the period of administrative appeal of
an initial determination of overpayment.

Interest charges on the unpaid balance of any
overpayment shall accrue pursuant to § 32.1-313 of
the Code of Virginia from the date the director’s
determination becomes final.

The director’s determination shall be deemed to be
final on (i) the issue date of any notice of
overpayment, issued by DMAS, if the provider does
not file an appeal, or (ii)} the issue date factfinding
conference, if the provider does not file an appeal,
or (iii) the issue date of any administrative decision
signed by the director, regardless of whether a
judicial appeal follows. In any event, interest shall
be waived if the overpayment is completely
liquidated wiihin 30 days of the date of the final
determination. In cases in which a determination of
overpayment has been judicially reversed, the
provider shall be reimbursed that portion of the
payment te which it is entitled, plus any applicable
interest which the provider paid to DMAS.

p. Dispute reselution for state-operated providers
(1) Definitions.

(a) “DMAS" means the Department of Medical
Assistance Services.

(b) “Division director” means the director of a
division of DMAS.

(c) “State-operated provider” means a provider of
Medicaid services which is enrolled in the Medicaid
program and operated by the Commonwealth of
Virginia.

(2) Right to request reconsideration.

(a) A state-operated provider shall have the right to
request a reconsideration fer any issue which would
be otherwise administratively appealable under the
State Plan by a nonsiate operated provider. This
shall be the sole procedure available to
state-operated providers.

(b) The appropriate DMAS division must receive the
reconsideration request within 30 calendar days
after the provider receives its Notice of Amount of
Program Reimbursement, notice of proposed action,
findings letter, or other DMAS notice giving rise to
a dispuie.

(3) Informal review. The staie-operated provider shall
submit to the appropriaie DMAS division written
information specifying the nature of the dispute and
the relief sought. If a reimbursement adjustment is
sought, the written information must include the
nature of the adjustment sought, the amount of the
adjustment sought, and the reasons for seeking the
adjustment. The division director or his designee shail
review this infermation, requesting additional
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information as necessary. If either party so requests,
they may meet to discuss a resolution. Any designee
shall then recommend to the division director whether
relief is appropriate in accordance with applicable law
and regulations.

(4) Division director action. The division director shall
consider any recommendation of his designee and
shall render a decision.

(5) DMAS director review. A state-operated provider
may, within 30 days after receiving the informal
review decigion of the division director, request that
the DMAS director or his designee review the decision
of the division director. The DMAS director shall have
the authority io take whatever measures he deems
appropriate to resolve the dispute..

(6) Secretarial review. If the preceding steps do not
resolve the dispuie to the satisfaction of the
state-operated provider, within 30 days after the
receipt of the decision of the DMAS director, the
provider may request the DMAS director to refer the
matter to the Secretary of Health and Human
Resources and any other Cabinet Secretary as
appropriate. Any determination by such Secreiary or
Secretaries shall be fingl.

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD
oF)

Title of Regulation; VR 615-01-48. General Relief Pragram
- Deeming Income from Alien Sponsors.

Statutory Authority: § 63.1-25 of the Code of Virginia.
Public Hearing Date: N/A — Written comments may be
submiited through January 15, 1993.

(See Calendar of Events section
for additionai information)

Summary:

This regulation requires that in determining sponsored
aliens’ eligibility for Gengral Relief, the previously

disregarded income and resources of sponsors be

consitdered as available to the sponsored aliens for a
period of three years following the aliens’ entry into
the United States as permanent residents.

VR 615-01-48. General Relief Program - Deeming Income
from Alien Sponsors. : :

PART L
DEFINITIONS.

§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning unless the

context clearly indicates otherwise:

“Affidavit of support” means a statement of a sponsor’s
income, resources, and willingness to support. It (Form
F134 or similar form) is filed with the Immigration and
Naturalization Service by a United States resident who
sponsors an alien seeking admission lo the United States
as a permanent resident. The offidavit is made for the
purpose of assuring the United States government that
the sponsored alien will not become a public charge mn
the United States.

“did to Families with Dependent Children” means the
federal program administered by the Virginia Department
of Social Services that provides support to a relative for
eligible children.

“General Relief’ means an optional program financed
by state and local funds to provide maintenance or
emergency assistance to individuals who do not qualify
for aid in a federal category. The program is supervised
by the state Department of Social Services and
administered by local agencies.

“Immigration and Naturalization Service” means a
branch of the United States Department of Justice
delegated authority fo enforce the Immigration and
Nationalily Act and all other laws relating to the
immigration and naturelization of aliens.

“Permanent resident status” means having been lawfully
accorded the privilege of residing permanently in the
United States as an rmmigrant.

“Sponsor” means a person, or any public or private
agency or organization, that executed an affidavit of
support or similar agreentent on behalf of an alien as a
condition of the alien’s entry into the United Stales as a
permanent resident.

“Sponsored alien” means an immigrant, who due to the
likelihood of his becorming a public charge, would have
been excluded from lawful admission into the United
States. As a condition of this fmmigrant’s admission, a
person or public or private agency or organization
execuled an affidavit of support or similar agreement
guaranteeing the federal, state, and local governments
that the immigrant would not become a public charge.

“Standard of assistance” means the amount of
reimbursable assistance based on the size of the
assistance unit and the local department of social services
group. Local agencies are placed in one of three groups
based on shelter expenses in the area.

“Supplemental Security Income” means Title XVI of the
Social Security Act which provides benefits fto an aged,
blind, or disabled individual based on financial need.

PART II.
DEEMING OF SPONSOR'S INCOME AND
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RESQURCES.
§ 21 Threeyear limif.

For a period of three vears from the month the
Immigration and Naturalization Service granis the alien
permanent resident status, the income and resources of
the sponsor and the sponsor's spouse, If they are living
together, shall be considered to be the unearned income
of the alien. '

The spouse’s income and resources will be counted even
if the sponsor and spouse married dfter the agreement to
sponsor was signed.

§ 2.2. Program ineligibility.

Any alien sponsored by a public or privafe agency or
organization shall be ineligible for General Relief for a
period of three years following enlry unless the sponsored
alfen can provide documentation that the sponsor no
longer exists or is unable to meet the alien’s needs.

If a sponsored alien has been found ineligible for Aid to
Families with Dependent Children or Supplemental
Security Income due to sponsorship, eligibility for General
Relief does not exist.

§ 2.3. Responsibility of alien.

A sponsored alien is responsible for oblaining the
cooperation of his sponsor and supplying the local
department of social services with any information and
documentation necessary to deltermine the alien’'s eligibility
for General Relief benefis.

§ 24. Income of sponsor deemed fo a sponsored afien.

The gross amount (with cerfain deductions) of earned
and unearned income of the sponsor and the sponsor’s
spouse, If iving fogether, shall be considered available as
unearned income avatlable to the aliery's) being sponsored.
Items that will be deducted from the sponsor’s income
are:

1. 20% of net earned income not exceeding $175;

2. The standard of assistance (at 100% of need) for
the sponsor and those individuals living in the
household who the sponsor claims as dependents on
his federal income tax statement excluding any
members of the assistance unit;

3. Amy amounts paid by the sponsor or the sponsor's
spouse to individugls not living in the household who
are claimed by him as dependents on his federal
income tax staterent; and

4. Any payments of alimony or child support for
individuals not living in the household.

§ 2.5. Resources of sponsor deemed to a sponsored alien.

The resources of the sponsor and the sponsor’s spouse
determined to be available to the alien shall be the total
amount of their nonexempt resources, as defined in the
General Relief Program policy, reduced by $1,500.

§ 2.6. Exception to deeming.

The deeming of a sponsor's income and resources is not
applicable to arny alien who:

1. Applied for General Relief prior to July 1, 1993;

2. Entered the United States as « refugee, parolee, or
political asylee;

3. Is a Cuban or Haitian entrant;

4. Is sponsored by a person receiving Aid to Families
with Dependent Children, Supplemental Security
Income, or General Relief;

5. Is an Amerasian from Vietnam; or
6. Is the spouse of the sponsor.
§ 2.7. Sponsorship of more than one alien.

If a person is the sponsor of two or more aliens, the
income and resources of the sponsor and the sponsor's
spouse, to the extent that they would be deemed the
income and resources of any one of the aliens, shall be
divided into equal shares among the sponsored aliens
regardless of whether they are living together.
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DEPARTMENT OF CORRECTIONS (STATE BOARD OF)

REGISTRAR'S NOTICE: The repeal of the following
regulations is excluded from Article 2 of the
Administrative Process Act in accordance with § 9-6.14:4.1
C 4(a) of the Code of Virginia, which excludes regulations
that are necessary to conform to changes in Virginia
statutory law where no agency discretion is involved. The
State Board of Corrections will receive, consider and
respond to petitions by any interested person at any time
with respect to reconsideration or revision.

Tifle of Regulation: VR 230-49-008. Standards fer Secure
Detention. REPEALED.

Statutory Authority: § 53.1-5 of the Code of Virginia.

Effective Date: December 16, 1992,

Summary:

Sections 16.1-284.1 and 53.1-237 through 53.1-260 of the
Code of Virginia previously authorized the Board of
Corrections fo prescribe program standards and to
monitor the activities of the Department of Corrections
in implementing standards relating to youth and
juvenile programs. These standards were developed fo
measure the effectiveness of programs and facilities
for locally operated secure deieniion facilities.

The standards are being repealed by the Board of
Corrections since there is no longer statutory authority
for the Board of Corrections over youth activities.
Responsibility has been f(ransferred through the Code
of Virginia to the Board and Department of Youth and
Family Services, thus the regulations are no longer
appropriately maintained within the Depariment of
Corrections’ regulatory scheme. Accordingly, these
regulations are repealed.

Title of Regulation; VR 230-40-014. Standards for Youth
Institutienal Services. REPEALED.

Statutory Authority: § 53.1-5 of the Code of Virginia.

Effective Date: December 16, 1992,

Summary:

Sections 16.1-284.1 and 53.1-237 through 53.1-260 of the
Code of Virginia previously authorized the Board of
Corrections to prescribe program standards and to
monitor the activities of the Department of Corrections

in implementing standards relating to youth and
juvenile programs. These standards were developed fo
measure the effectiveness of programs and facilities
for Youth Institutional Services.

The standards are being repealed by the Board of
Corrections since there is no longer statutory authorify
for the Board of Corrections over youth activities.
Responsbilility has been transferred through fhe Code
of Virginia to the Board and Department of Youth and
Family Services, thus the regulations are no longer
appropriately maintained within the Department of
Corrections’ regulatory scheme. Accordingly, these

regulations are repealed.

DEPARTMENT OF GAME AND INLAND FISHERIES
(BOARD OF)

NOTICE: The Board of Game and Inland Fisheries is
exempted from the Administrative Process Act (§ 9-6.14:4
of the Code of Virginia); however, it is required by §
9-6.14:22 to publish all proposed and final regulations.

Title of Regulation:
VR 325-01. Definitions and Miscellaneous.
VR 325-01-1. In General.
VR 325-03. Fish.
VR 325-83-1. Fishing Generally.
VR 325-03-2. Tromt Fishing.
VR 325-03-5. Agquatic Invertebrates, Amphibians,
Reptifes and Nopgame Fish.

Statutory Authority: 8§ 29.1-501 and 29.1-502 of the Code of
Virginia.
Effective Date: January 1, 1993.
Summary:
Summaries are nof provided since, in most instances
the summary would be as long or longer than the full
text,
VR325-01-1. DEFINITIONS AND MISCELLANEQUS.
VR 325-81-1, In General.
§ 19. Same - “Designated siocked trout waters.”
When used in regulations of the board, "designated
stocked trout waters” will include those waters that are

stocked with harvestable-sized trout and are listed by the
director in the annual Trout Stocking Plan. Designated
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stocked trout waters are posted by the department with
appropriate “stocked trout waters” signs.

VR 225-03. FISH.
VR 325-03-1. Fishing Generally.

§ 12. Same - Special daily permit for fishing in Clinch
Mountain Wildlife Management Area, Douthat State Park
Lake and Crooked and Wilson creeks.

It shall be unlawful to fish in the Clinch Mountain
Wildlife Management Area (except in Litfle Tumbling
Creek), in Douthat State Park Lake and in Wilson Creek
frem Douihat Loke upsiream to the park beundary boih
above the lake to the park boundary and downstream to
the lower USFS boundary, and in the Crooked Creek fee
fishing area in Carroll County without having first paid to
the departiment for such privilege a daily use fee. Such
daily use fee shall be in addition to all other license fees
provided by law. Upon payment of the daily use fee the
department shall issue a special permit which shall be
signed and carried by the person fishing, This fee will be
reguired from the opening day of troui season through
Labor Day at Clinch Mountain Wildlife Managemen! Area
(except Little Tumbling Creek) and at Crooked Creek fee
fishing. area in Carroll County, and from the opening day

of trout season through September 30 at Douthat Siate

Park Lake and Wilson Creek. During the remainder of the
vear, these waters will revert to designated stocked trout
waters and a frout license will be reguired. Upon written
" request from Douthat State Park and subsequent approval
from the department, the department may recognize
clearly marked children only fishing areas within Douthat
Sitate Park. Within these “children only” areas, children 12
years old or less may fish without the daily use fee if
accompanied by a fully licensed adult who has purchased
a valid daily permit.

§ 13. Special provision applicable to a portion of Witcher
Creek (Cedar Key) within Smith Mountain Lake.

It shall be lawful to fish using only baii with a single
point unweighted bait hook (no artificial lures allowed)} in
that portion of Witcher Creek in Smith Mountain Lake
- from behind the no wake buoy line at the mouth of the
cove known as Cedar Key to the back of the cove [ du#ing
the months of AprHl and May from April 15 fo May 31,
both dates inclusive | . For the purpese of this regulation,
a single point unweighted bait hook is defined as a hook
that does not have a weight affixed to the hook. Any other
weight must be attached to the line at least 12 inches
above the hook (no weights below the hook). weights
below the hook).

VR 325-03-2. Trout Fishing. -
[§ 4. Same - Clinch Mountain Wildlife Management Area;

Douthat State Park Lake;, Wilson Creek; Crooked Creek;
Crooked Creek fee fishmg area ; South Helsten Reserveir .

The daily creel limit for taking trout in the Clinch
Mountain Wildlife Management Area (except in Little
Tumbling Creek), in Douthat State Park Lake and in
Wilson Creek from Douthet Lake upstreain to the park
boundary both above the lake fo the park boundary and
downstream to the lower USFS boundary, and in the
Crooked Creek fee fishing area in Carroll County shall be
five and in South Helsisn Reserveir the lmit shalt be
sever: |

§ 6. Methods and equipmeni used in fishing.

All seines, nets and the use of more than one rod or
one line by any one person are prohibited while fishing in
waters stecked with trout designated stocked trout waters ,
except it shall be lawful to use a hand-landing net to land
fish legally hooked in all waters.

K shall be unlawful fo fish with more than one haook
attached to a single line in streams sitocked with trout
designafed stocked frout waiers and such hook must be
baited used with naaturel bait or artificial bed lures ;
provided, however, this shall not be consirued to prohibit
the use of ariificial lures with more than one hook.

§ 7. Fishing in designated stocked frouf water prohibilted
except during open seasor.

It shall be unlawful fo fish in designated stocked trout
waters stocked with trout by the Departinent or other
public body except during the open season for taking
trout. Fishing may continue in nondesignated stocked {rout
waters and wild trout streams during the closed season for
taking frout, but all frout caught during this closed season
must be immediately released, except as otherwise
specifically provided in the sections appearing in this
regulation.

§ 8. Fishing in certain waters after obtaining creel limit of
trout prohibited.

It shall be unlawful to fish in waters desigasied as érout
wetery or designated stocked trout waters or in the waters
covered by §§ 11, 12, 121, and 13 , and 14.1 (during the
period from May 16 through September 30) of this
regulation after the daily creel limit of irout is obtained.

§ 9. Feeding or baiting trout prohibiied in d351gnated
stocked trout waters.

It shall be unlawful io feed or bait trout in designated
stocked troul waiers of the Commonwealih.

§ 11. Special provisions applicable to certain portions of
Jackson River, Smith Creek and Snake Creek.

It shall be lawful to fish using only artificial lures with
single hooks in that portion of Jackson River in Bath
County from the swinging bridge located just upsiream
from the moutk of Muddy Rum, upstream 3.0 miles fo the
last ford on FS 481D, in that portion of Smith Creek in
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Alleghany County from
downstream to a sign
above the C&0 Dam,

the Clifton Forge Reservoir Dam
at the Forest Service boundary
and on Snake Creek in Carroll
County upstream from its mouth to Hall’'s Fork on Big
Snake Fork and to the junction of Routes 922 and 674 on
Little Snake Fork. All trout caught in these waters under
12 inches in length shall be immediately returned to the
water unharmed. It shall be unlawful for any persen to
have in his possession any aeturel bait or any trout under
12 inches in length in these areas.

§ 12. Special provisions applicable to certain portions of
Buffalo Creek, Dan River, Sinking Creek, Smith Creek and
Smith River.

A. It shall be lawful year around to fish using only
artificial lures with single hooks in that portion of Buifalo
Creek in Rockbridge County from the confluence of
Colliers Creek upstream 2.9 miies to the confluence of
North and- South Buffalo Creeks, in that portion of Smith
River in Henry County from signs below the east bank of
Towne Creek for a distance of approximately three miles
downstream and in that portion of the Dan River in
Patrick County from Talbott Dam approximately six miles
downstream to a sign posted just upstream from the
confluence of Dan River and Townes Reservoir.

B. It shall be lawiul year around to fish using only
artificial flies with single hooks in that portion of Sinking
Creek in Giles County from a cable and department sign
0.4 miles below the State Route 703 low-water bridge
upstream 1.8 miles to a cable and department sign 0.1
miles above the Reynolds Farm covered bridge, in that
portion of Sinking Creek in Craig County from a cable and
department sign 1.0 mile below the State Route 642 Bridge
upstream to a cable and department sign 0.5 miles above
the State Route 642 Bridge, and in that portion of Smith
Creek in Rockingham County from a sign posted 1.0 miles
below the confluence of Lacy Spring to a sign posted 0.4
miles above Lacy Spring.

C. The daily creel limit in these watlers shall be two
trout a day year around and the size limit shall be 16
inches or more in length. All trout caught in these waters
under 16 inches in length shall be immediately returned to
the water unharmed. It shail be unlawful for any person
to have in his possession any matwrst bait or any trout
under 16 inches in length in these areas.

§ 12-1. Special provision applicable tc certain portions of
Mossy Creek.

It shall be lawful year around to fish using only
artificial flies with single hooks in that portion of Mossy
Creek in Augusta County upstream from the
Augusta/Rockingham County line to a sign posted at the
confluence of Joseph’s Spring. The daily creel limit in
these waters shall be one trout a day year arcund and the
size limif shall be 20 inches or more in length. All trout
caught in these waters under 20 inches in length shall be
. immediately returned to the water unharmed. 1t shall be

unlawful for any person to have in his possession any
aateral balt or any trout under 20 inches in length in this
area.

§ 13. Special provision applicable to certain portions of
Conway River, Green Cove Creek, Litile Stony Creek,
North Creek, North Fork Bufialo River, St. Mary's River,
Whitetop Laurel and Ramsey’s Draft.

it shall be lawful to fish using only artificial Iures with
single hooks in that portion of the Conway River and its
tributaries in Greene and Madison counties within the
Rapidan Wildlife Management Area, in that portion of
Green Cove Creek in Washingion County from Route 859
downstream to its mouth, in that portion of Litile Stony
Creek in Giles County within the Jefferson National Forest,
in. that portion of Little Stony Creek in Shenandoah County
within the George Washington National Foresf, in that
portion of North Creek in Botetourt County and its
tributaries upstream from the first bridge above North
Creek Campground, in the North Fork Buffale River and
its tributaries in Amherst County within the George
Washington National Forest, in that portion of St. Mary's
River in Augusia County and its iributaries upstream from
the gate at the George Washingion National Forest
property line, in thai portion of Whitetop Laurel in
Washington County upstream from the first railroad trestle
above Taylor Valley to the mouth of Green Cove Creek at
Creek Junction, and in that portion of Ramsey’s Draft and
its tributaries in Augusta County within the George
Washington National Forest. All trout caught in the
Conway River and its tiributaries under eight inches in
length and all trout caught in the other above named
streams under nine inches in length shall be immediately
returned to the water unharmed. It shall be unlawful for
any person to have in his possession any maturel bait, any
trout under eight inches in length on the Conway River or
its tributaries or any trout under nine inches in length on
the other above named streams.

§ - 14. Special provision applicable to Stewarts Creek Trout
Management Area ead ; certain portions of Dan, Rapidan
and Staunton rivers , the East Fork of Chestnut Creek, and
their tributaries.

It shall be lawful year seumd around to fish for trout
using only artificial lures with single hooks within the
Stewarts Creek Trout Management Area in Carroll County,
in the Rapidan and Staunton rivers and their tributaries
upstream from a sign at the Lower Shenandoah National
Park boundary in Madison County, es<¢ in the Dan River
and its tributaries between the Townes Dam and the
Pinnacles Hydroelectric Project powerhouse in Patrick
County and in the East Fork of Chestnut Creek (Farmer’s
Creek) and ifs tributaries upstream from the Blue Ridge
Parkway in Grayson and Carroll counties . All trout caught
in these waters must be immediately returned to the
water. No trout may be in possession at any time in these
areas.

§ 14-1. Special provisions applicable to certain portions of
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Back Creek, North River and South River.

It shall be lawful to fish from October 1 through May

15, both dates inclusive, using only artificial lures with .

single hooks in Back Creek (Bath County) from the Route
600 bridge just below the Virginia Power Back Creek Dam
downstream 1.5 miles to the Route 600 bridge at the lower
boundary of the Virginia Power Recreational Area, in the
North River (Augusta County) from the base of Elkhorn
Dam downstream 1.5 miles to a sign posted at the head of
Staunton City Reservoir and in the South River from the
Second Street Bridge upstream 2.4 miles to the base of
Rife Loth Dam in the city of Waynesboro. From October 1
through May 15, all trout caught in these waters must be
immediately returned to the water unharmed, and it shall
be unlawful for any person to have in possession any
natural bait or trout. During the period of May 16 through
September 30, these waters shall revert to general trout
regulations and the above restrictions will not apply.
general trout regulations and the above restrictions will
not apply.

VR 325-03-5. Aquatic Invertebrates, Amphibians, Reptiles
and Nongame Fish,

§ 1. Taking aquatic invertebrates, amphibians, reptiles and
nongame fish for private use.

A. Generally Possession limifs .

Except as otherwise provided for in § 29.1-418 of the
"Code of Virginia, VR 325-01:1, § 13 and the sections of this
regulation, it shall be lawful to [ take capfure ] and
possess [ live ] for private use and not for sale no more
than five individuals of any single native or naturalized
(as defined in VR 325-01-1 § 5) species of amphibian and
reptile and 20 individuals of any single native or
naturalized (as defined in VR 325-01-1 § 5) species of
aquatic invertebrate and nongame fish- met unless
specifically listed in this subseclon and B0 individuals; in
ageregate; of eny speecics of “fish bait” lsied in subsection
B ef this seetion: below:

1. The following species may be taken in unlimited
numbers from inland waters statewide: carp, bowfin,
longnose gar, mullet, bullhead catfish, suckers, gizzard
shad, blueback herring, white perch, yellow perch,
alewife, = stoneroller (hornyhead), fathead minnow,
golden shiner and goldfish.

2. The following species may be taken in unlimited
numbers from Inland waters below the fall
channel catfish, white catfish and blue catfish, Fhese
pessession lmits apply {e el metheds eof taking
agquatie invertebrates; amphibiahy; reptides and
nongame fish speeles uniess otherwise stated in the
Code of Virginie or speeific regulations:

3. For the purpose of this regulation, “fish bait” shail

be defined as native or naturalized species of minnows
and chubs (Cyprinidae), salamanders, craylish, and

line:

heligrammites, The possession limit for [ taking | "fish
bait” shall be 50 individuals in aggregate, unless said
person has purchased “fish bait” and has a receipt
specifying the number of individuals purchased by
species. However, stonerollers (hornyheads), fathead

minnows, golden shiners and goldfish may be [ faken.

and ] possessed in unlimited numbers as provided for
in subdivision 1 of this subsection.

4. The daily limit for bullfrogs and snapping turtles
shall be 15 and bullfrogs and snapping turtles may not
be taken from the banks or walers of designated
stocked trout waters.

B. “Fish Bait? Methods of faking species in subsection
A

“Pish beit™ as used in this seetion; shall be defined as
mﬂmews and chubs {Cyprinidee); salamanders; ecrayiish
end helgrammites: Except as otherwise provided for in
the Code of Virginia, VR 325-01-1, § 13, other regulations
of the board, and VR 325035, § 1, subseetion A; and
except in any waters where the use of nets is prohibited,
ﬁshai{be}a-wfu&tot&ke‘—‘ﬂsbbaﬁﬂfefpﬂ%teuse—b&t
not for saler Possessien lanit shell be 56 individunls in
aggregate; unless smid persen has purchased “fish bait”
end hes a receipt speeifying the pumber of individuals by
speeies purehased: However; slencroHers <(horayheads);
fathead minnows, golden shinery and poldfish mey be
possessed in unlimited numbers a3 provided for in
subseetion A of this seetion: “Fish Bait: the species listed
in subsection A may only be taken hy hand, hook and
Iine, with a seine not exceeding four feet in depth by 10
feet in length, an umbrella type net not exceeding five by
five feet in digmeter square , small minnow (raps with
throat openings no larger than one inch in diameter, cast
nets not to exceed fewr six feet in rading and hand-held
bow nets with diameter not to exceed 20 inches and
handle iengith not to exceed eight feet (such cast net and
hand-held bow nets when so used shall not be deemed dip
nets under the provisions of § 29.1-416 of the Code of
Virginia). Bullfrogs may also be taken by gigging or bow
and arrow [ and, from private waters, by firearms no
larger than .22 caliber rimfire ]

€ Bulifrogs. - H shall be lawful to take bullfross fer
private use except from the banks or waters of desigpated
treut weters; The daily limit for bullfreps shall be 15

B: C. Areas resiricted from taking mollusks.

Except as provided for in §§ 29.1-418 and 29.1-568 of the
Code of Virginia, it shall be unlawful to the teking of fake
mussels and the spiny riversnail (Io fluvialis) skall be
prohibited in the Tennessee drainage in Virginia (Clinch,
Powell and the North, South and Middle Forks of the
Holston Rivers and tributaries), and it shall be unlawful to
the toking of fake mussels is prehibited in the James
River and tributaries west of U.S. Route 29 and in the
entire North Fork of the Shenandoah River.

Virginia Register of Regulations

502



Final Regulations

E- D. Areas restricted from taking salamanders.

Except as provided for in §§ 29.1-418 and 29.1-568 of the
Code of Virginia, it shall be unlawful fo the teking of fake
salamanders shell be prehibited in Grayson Highlands
State Park and on National Forest lands in the Jefferson
National Forest in those portions of Grayson, Smyth and
Washington counties bounded on the east by State Route
16, on the north by State Route 603 and on the south and
west by U.S. Route 58.

§ 3. Taking of snapping turtles, crayfish and hellgrammites
for sale.

It shall be lawful to take snappmg turtles, crayflsh and
hellgrammltes for sale : [ 5

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

Title of Regulations: VR 460-02-3.1400. DMethods of

Providing Transpertation.

VR 460-03-3.1109. Amount,

Services.

VR 460-04-8.3. Client Medical Management Program.

Duration and 'Scope of

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date: January 1, 1933.

Summary:

This policy will discontinue the prior authorization
requirement for nonemergency lransporiation for
recipien{s fo and from their medical appointments,

The Code of Federal Regulations, § 431.53, provides
that a State Plan must specify that the Medicaid
agency will assure necessary transportation for
recipients fo and from providers and fthat it will
describe the methods that will be used fo meet this
requirement. Also, § 440.170(a) defines transportation
as including expenses for travel determined (o be
necessary by the agency 1o secure medical
examinations and treatment for a recipient.
Transportation may only be furnished by a provider fo
whom direct vendor payment can appropriately be
made by the agency. Travel expenses may include the
cost of transportation for the recipient by ambulance,
taxicab, common carrler, or other appropriate means.

Prior to the emergency regulation, all nonemergency
transportation had to be preauthorized by the local
health department (in the localify in which the
recipient resides) or one of five pilot projects, working
out of the local departmenis of social services. To
obtain Medicaid payment for ({(ransportation, the
recipient had to secure prior authorization by
contacting the appropriate local agency. Once the local
agency verified the recipient’s curreni Medicaid
eligibility and the recipient selected the desired
provider, the local agency scheduled the trip. Prior fo
providing the service, the provider oblained his
Medicaid billing invoice from the local agency. Once
the transporiation service had been rendered, the
provider completed the mileage covered on the
invoice and returtied it to the local authorizing agency.
The local agency verified that prior authorization was
granted, signed the invoice and submifted it to the
Medicaid fiscal agent for paymeni. In an evaluation of
the costly preauthorization process conducted by local
health departments and the pilot sites, it was
determined that this process resulted in minimal
denial of recipient requests for fransportation. As a
matter of fact, the DMAS Division of Client Appeals
received only six appeals during 1991 because
transportation was denied due to the preauthorization
Dprocess.

Since the preauthorization process has not proven
effective, DMAS saw no need o continue
preauthorization of ({transporiation, The agreements
with the pilot sites expired December 31, 1991, s0
action was taken to discontinue preauthorization of
transportation. To date, DMAS' experience with the
emergency regulation has been positive with service
providers, local health departments, and recipients.

With the Governor's approval, effective Janwary 1,
1992, the requirements associated with prior
authorization of nonemergency transporfation were
eliminated including the manual post-service
verification of each claim by local health departments.
This monitoring of claims payment is now being
accomplished by system edits and ongoing monitoring
by DMAS staff. Recipienis requiring transportation to
covered medical appointments will make their own
arrangements with the Medicaid enrolled provider of
their choice.

Local health departments throughout the state under
an interagency agreement between DMAS and the
Department of Health assist those recipients who
require help with locating transportation providers and
distribute bus and toll tickets. It is the providers’
responsibility  to verify recipients’ current Medicaid
eligibility by reviewing eligibility cards or by the use
of the automated Recipient Eligibility Verification
System (REVS) using the toll free number.
Appropriate utilization of transportation services by
both recipients and providers will he monitored by the
DMAS’ Division of Program Compliance as well as
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operational staff of the Division of Client Services.

DMAS is making two technical corrections in this final
regulation package to two other regulations which
have language councerning {transportation paralleling
Aftachment 3.1 D. The technical correction is being
made to Attachment 3.1 A and B, Supplement 1, item
21, (VR 460-03-3.1100). This correction causes the
Supplement 1 language to paralle! the final reguiation
language of Attachment 3.1 D. The technical
correction to the Client Medical Management
regulations (VR 460-04-8.3} merely deleies the
reference to transportation being preauthorized.

VR 466-02-3.1460. Methods of Providing Transportation.

§1—9—¥mﬂspeﬂatme£feerpmw&nd#emmw&efs

eonditions: Ambulet is &ﬂa&themaaen

§ 20 Requirements for transpertetion mrust be expressed
by an eligible reeipient te o loeal eoffice of the State
Ageney: The local office assures that transpertation is net
otherwise aveilable te the reeipient and is neecessary to
receive & eovered servied; aFranges for iransporiation
serviee 85 required; end subscequently verifies the aeetraey
of transpertation carrier billing affer serviee is rendered:
‘In ar emergeney; afier-the-faet preauthorizetions are
previded as justified:

§ 3:6: All embulance operaters must meet Staie licensing
standards end eareld a5 erecepted providers with the State
Ageney: A  nemembulence earriers must provide
transportation in asecordance with prior cgreemenis on
serdiees and rates; or negotiated with loeal office eof the
State Ageney:

§+9-}ﬁ&&diﬁeateamb&mﬁees-t~heieuowmgmedesef

Paymen%maybemadete&niﬂdmdu&l—feefuﬁed
eligible recipient; for nop-emergeney irenspertation;
bagis of & fee per londed passenger mile with ne
weiting Hme:

§ 1. Transportation of recipients to and from providers of
services covered by this plan is available in either of two
categories: emergency and nonemergency. In either
category, arrangements for transportation shall be made
between recipients and the transportation providers for
covered medical services.

§ 2. Eligible recipients will seek the most economical
means of transportation to their medical appointments,
These arrangements will be made with an enrolled
transportation provider of the recipients’ choice.

§ 3. Ambulances, wheelchair vans, and taxis must be
licenged to provide services in the Comimonwealth by the
appropriate state or local licensing agency. Registered
drivers must be licensed to operate a moior vehicle in the
Commonwealth and must maintain automobile insurance.

§ 4. Payment for transportafion may only be made when
transportation is not otherwise available fo recipienis. The
following modes of transportation shall be allowable for
recipients: ambulance, wheelchair van, common user bus
(infra-city and inter-city), registered driver, and
commercial laxicabs. Air travel may be preauthorized only
when known to be essential to a critical need of the
recipient. In responding to recipients’ requests, the mode
of transportation will be that which assures economical
transporation services that are adequate to meet recipients’
medical needs. Recipients’ right to a free choice of
providers shail be preserved in compliance with 42 CFR
431.51.

§ 5 Payment may be made to an individual, through the
Registered Driver Program, who has been recruifed by an
eligible recipient, for nonemergency transporfation, on the
basis of a fee per loaded passenger mile with no coverage
of waiting time.

VR  460-03-3.1100.
Services.

Amount, Duration and Scope of

General.

The provision of the following services cannot be
reimbursed except when they are ordered or prescribed,
and directed or performed within the scope of the license
of a practitioner of the healing arts: laboratory and x-ray
gservices, family planning services, and home health
services. Physical therapy services will be reimbursed only'
when prescribed by a physician.

§ 1. Inpatient hospital services other than those provided
in an institution for mental diseases.

A. Mediceid inpatient hospital admisslons (lengths-of-stay)
are limited to the 75th percentile of PAS (Professional
Activity Study of the Commission on Professional and
Hospital Activities) diagnostic/procedure limits. For
admissions under 15 days that exceed the 75th percentile,
the hospital must atiach medical justification records to
the billing invoice to be considered for additional coverage
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when medically justified. For all admissions thai excead 14
days up to a maximum of 21 days, the hospital musi
attach medical justification records to the billing invoice.
(See the exception to subsection F of this section.)

B. Medicaid does not pay the medicare (Title XVIEI) '

coinsurance for hospital care after 21 days regardless of
the length-of-stay covered by the other insurance. (See
exception io subsectior F of this section.)

C.

Reimbursement for induced abortions is provided in
only those cases in which there would be a subsiantial
endangermen{ o health or life of the mother if the fetus
were carried to term.

D. Reimbursement for covered hospital days is limited
to one day prior io surgsry, unless medically justified.
Hospital claimns with an admission date more than one day
prior to the first surgical date will pend for review by
medical staff to determine appropriate medical
justification. The hospital must write on or attach the
justification to the bhilling invoice for consideration of
reimbursement for addilional preoperative days. Medically
justified situations are those where appropriaie medical
care cannoi be obtained except in an acute hospital setting
thereby warranfing hospital admission. WMedically
unjustified days in such admissions will be denied.

E. Reimbursement will not be provided for weekend
(Friday/Saturday) admissions, unless medically justified.
Hospital claims with admission dates on Friday or
Saturday will be pended for review by medical staff o
determine appropriate medical justification for these days.
The hospital must write on or attach the justification to
the billing invoice for consideration of reimbursement
coverage for these days. Medically justified situations are
those where appropriate medical care cannot be obtained
excepl in an acuie hospital sefting thereby warraniing
hospital admission. Medically unjustified days in such
admissions will be denied.

¥, Coverage of inpatient hospitalization will be limited to
a iotal of 21 days for all admissions within a fixed period,
which would begin with the first day inpatient hospital
services are furnished te an eligible recipient and end 60
days from the day of the first admission. There may be
multiple adrmissions during this 60-day period; however,
when total days exceed 21, all subsequent claims will be
reviewed. Claims which exceed 21 days within 60 days
with a different diagnosis and medical justification will be
paid. Any claim which has the same or similar diagnosis
will be denied.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CPFR 441.57, payment of medical assistance services
shall be made op behalf of individuals under 21 years of
age, who are Medicald eligible, for medically necessary
stays in acute care facilities in excess of 2I days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions

identified through a physical examinaiion. Medical
documentation justifying admission and the continued
length of stay must be atfached to or writien on the
invoice for review by medical staff to determine medical
necessity. Medically unjustified days in such admissions
will be denied.

G. Repealed.

H. Reimbpursement will not be provided for inpatient
hospitalization for those surgical and diagnostic procedures
listed on the mandatory outpatieni surgery list unless the
inpatient stay is medicaliy justified or meets one of the
exceptions. The requirements for mandatory outpatient
surgery do not apply to recipients in the retroactive
eligibility period.

I. For the purposes of organ transplantation, all similarly
situated individuals will be treated alike. Coverage of
transplant services for all eligible persons is limited io
transplants for kidneys and corneas. Kidney tiransplants
require preauthorization. Cornea iransplanis do not require
preauthorization. The patient must be considered
acceptable for coverage and treaiment. The treating
facility and t{ransplant staff must be recognized as being
capable of providing high quality care in the performance
of the requested transplani. The amount of reimbursement
for covered kidney transplant services is negofiable with
the providers on an individual case basis. Reimbursement
for covered cornea transplants is at the allowed Medicaid
rate. Standards for coverage of organ transplant services
are in Attachment 3.1 E.

. The department may exempt portions or all of the
utilization rveview documeniation requirements of
subsections A, D, E, ¥ as it pertains to recipients under
age 21, G, or H in writing for specific hospitals from time
to time as part of their ongoing hospital uiilization review
peformance evaluation. These exemptions are based on
utilization review performance and review edit criteria
which determine an individual hospital's review status as
specified in the hospital provider manual. In compliance
with federal regulations at 42 CFR 441.200, Subparts E and
F, claims for bhospitalization in which sterlization,
hysterectomy or abortion procedures were performed, shall
be subject to medical documentation requirements.

K. Hospitals qualifying for an exemption of all
documentation requirements except as described in
subsection J above shall be granted ‘“delegated review
status” and shall, while the exemption .remains in effect,
not be required to submit medical documentation io
support pended claims on a prepayment hospital utilzation
review basis to the ewient allowed by federal or state law
or regulation. The following audit conditions apply to
delegated review status for hospitals:

1. The department shall conduct periodic on-site
post-payment audits of qualifying hospitals using a
statistically valid sampling of paid claims for the
purpose of reviewing the medical necessity of
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inpatient stays.

2, The hospital shall make all medical records of
which medical reviews will be necessary available
upon request, and shall provide an appropriate place
for- the department’s auditors to conduct such review.

3. The qualifying hospital will immediately refund to
the department in accordance with § 32.1-325.1 A and
B of the Code of Virginia the full amount of any
initial overpayment identified during such audit.

4, The hospital may appeal adverse medical necessity
and overpayment decisions pursuant to the current
administrative process for appeals of post-payment
review decisions.

5. The department may, at its option, depending on
the utilization review performance determined by an
audit based on criteria set forth in the hospital
provider manual, remove a hospital from delegated
review status and reapply certain or all prepayment
utilization review documentation requirements.

§ 2. Outpatient hospital and rural health clinic services,
2a. Qutpatient hospital services.
1. Outpatient hospital

diagnostic, therapeutic,
services that:

services means preventive,
rehabilitative, or palliative

a. Are furnigshed to ocutpatients;

b. Except in the case of nurse-midwife services, as
specified in § 440.165, are furnished by or under the
direction of a physician or dentist; and

c. Are furnished by aﬁ institution that:

(1) Is licensed or formally approved as a hospital
by an officially designated authority for state
standard-setting; and

(2) Except in the case of medical supervision of
nurse-midwife services, as specified in § 440.165,
meets the requirements for participation in
Medicare.

2. Reimbursement for induced abortions is provided in
only those cases in which there would be substantial
endangerment of health or life to the mother if the
fetus were carried to term.

3. Reimbursement will not be provided for outpatient
hospital services for any selected elective surgical
procedures that require a second surgical opinion
unless a properly executed second surgical opinion
form has been obtained from the physician and
submitted with the invoice for payment, or is a
justified emergency or exemption.

2b. Rural health clinic services and other ambulatory
services furnished by a rural health clinic.

The same service limitations apply to rural health
clinics as to all other services,

2c. Federally qualified health cenier (FQHC) services
and other ambulatory services that are covered under the
plan and furnished by an FQHC in accordance with § 4231
of the State Medicaid Manual (HCFA Pub. 45-4).

The same service limitations apply to FQHCs as to all
other services.

§ 3. Other laboratof'y and xTray services.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

§ 4. Skilled nursing facility‘services, EPSDT and family
planning,

4a. Skilled nursing facility services (other than services
in an institution for mental diseases) for individuals 21
years of age or older.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

4b. Early and periodic screening and diagnosis of
individuals under 21 years of age, and ireaiment of
conditions found.

1. Consistent with 42 CFR 44157, payment of medical
assistance services shall be made on behalf of
individuals under 21 years of age, who are Medicaid
eligible, for medically necessary stays in acute care
facilities, and the accompanying attendant physician
care, in excess of 2} days per admission when such
services are rendered for the purpose of diagnosis and
treaiment of health conditions ideniified through a
physical examination.

2. Routine physicals and immunizations (except as
provided through EPSDT) are not covered except that
" well-child examinations in a private physician’s office
are covered for foster children of the local social
services departments on specific referral from those
departments.

3. Orihoptics services shail only be reimbursed if
medically necegsary to correct a visual defect
identifie¢ by an EPSDT exemination or evaluation.
The departinent -shall place appropriate ufilization
controls upon this service.

4¢. Family planning services and supplies for individuals
of child-bearing age.
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Service must be ordered or prescribed and directed or
performed within the scope of the license of a practitioner
of the healing aris.

§ 5. Physician’s services whether furnished in the office,
the patient’s home, a hospital, a skilled nursing facility or
elsewhere.

A, Elective surgery as defined by the Program is
surgery that is not medically necessary to restore or
materially improve a body function.

B. Cosmetic surgical procedures are not covered unless
performed for physiological reasons and require Program
prior approval. :

C. Routine physicals and immunizations are not covered
except when the services are provided under the Early
and Periodic Screening, Diagnosis, and Treatment (EPSDT)
Program and when a well-child examination is performed
in a private physician’s office for a foster child of the
local social services department on specific referral from
those departments.

D. Psychiatric services are limited to an initial
availability of 26 sessions, with one possible extension
{subject to the approval of the Psychiatric Review Board)
of 26 sessions during the first year of treatment. The
availability ig further resiricted to no more than 26
sessions each succeeding year when approved by the
Pgychiatric Review Board. Psychiatric services are further
restricied to no more than three sessions in any given
seven-day period. These limitations alse apply to
psychotherapy sessions by clinical psychologists licensed by
the State Board of Medicine and psychologists clinical
licensed by the Board of Psychology.

E. Any procedure considered experimental is not
covered.

F. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
were carried to term.

G. Physician vigits to inpatient hospital patients are

limited to a maximum of 21 days per admission within 60 -

days for the same or similar diagnoses and is further
restricted to medically necessary inpatient hospital days as
determined by the Program.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuals under 2I years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treaiment of health conditions
identified through a physical examination. Payments for
physician visits for inpatient days determined to be

medically unjustified wifl be adjusted.

H. Psychological festing and psychotherapy by clinical
psychologists licensed by the State Board of Medicine and
psychologists clinical licensed by the Board of Psychology
are covered.

I. Repealed.

J. Reimbursement will not be provided for physician
services performed in the inpatient setting for those
surgical or diagnostic procedures listed on the mandatory
outpatient surgery list unless the service is medically
justified or meets one of the exceptions. The requirements
of mandatory ouipatient surgery do not apply to recipients
in a retroactive eligibility period.

K. For the purpeses of organ (ransplaniation, all
gimilarly sitnated individuals will be (treated alike.
Coverage of transplant services for all eligible persons is
limited t{o transplants for kidneys and corneas. Kidney
transplants require preauthorization. Cornea transplanis do
not require preauthorization. The patient must be
considered acceptable for coverage and f(reatment. The
treating facility and transplant staff must be recognized as
being capable of providing high quality care in the
performance of the requested transplant. The amount of
reimbursement for covered kidney transplant services is
negotiable with the providers on an individual case basis.
Reimbursement for covered cornea transplants is at the
allowed Medicaid rate. Standards for coverage of organ
transplant services are in Attachment 3.1 E.

§ 6. Medical care by other licensed practitioners within
the scope of their practice as defined by state law.

A, Podiatrists’ services.

1. Covered pediairy services are defined as reaspnable
and necessary diagnostic, medical, or surgical
treatment of disease, injury, or defects of the human
foot. These services must be within the scope of the
license of the podiatrisis’ profession and defined by
state law.

2, The following services are not covered: preventive
health care, including roufine foot care; treatment of
structural misalignment not requiring surgery, culting
or removal of corns, warts, or calluses; experimenial
procedures; acupunciure.

3. The Program may place appropriaie limils on a
service based on medical necessity or for utilization
control, or both.

B, Optometric services.

1. Diagnostic examinailon and optometric ireatment
procedures and services by ophthamologists,
optometrists, and opticians, as allowed by the Code of
Virginia and by regulations of the Boards of Medicine

Vol. 8, Issue 4

Monday, November 16, 1852

507



Final Regulations

and Optometry, are covered for all recipients. Routine
refractions are limited to once in 24 months except as
may be authorized by the agency.

C. Chiropractors’ services.
'Nth provided.
D. Other practitioners’ services.
1. Clinical psychologists’ services.

a. These limitations apply to psychotherapy sessions
by clinical psychologists licensed by the State Board
of Medicine and psychologists clinical licensed by
the Board of Psychology. Psychiatric services are
limited to an initial availability of 28 sessions, with
one possible extension of 26 sessions during the first
year of treatment. The availability is further
restricted to- no more than 26 sessions each
succeeding year when approved by the Psychiatric
Review Board. Psychiatric services are further
restricted to no more than three sessions in any
given seven-day period.

b. Psychological testing and psychotherapy by
clinical psychologists licensed by the State Board of
Medicine and - psychologists clinical licensed by the
Board of Psychology are covered.

June 30 for each recipient.

D. Medical supplies, equipment, and appliances suitable
for use in the home.

1. All medically necessary supplies, equipment, and
appliances are covered for patients of the home
health agency. Unusual amounts, types, and duration
of usage must be authorized by DMAS in accordance
with published policies and procedures. When
determined to be cost-effective by DMAS, payment
may be made for rental of the equipment in lieu of
purchase,

‘2. Medical supblies, equipment, and appliances for all

others are limited to home renal dialysis equipment
and supplies, respiratory equipment and oxygen, and
ostomy supplies, as authorized by the agency.

3. Supplies, equipment, or appliances that are not
covered include, but are not limited to, the following:

a. Space conditioning equipment, such as room
humidifiers, air cleaners, and air conditioners.

b. Durable medical equipment and supplies for any
hospital or mnursing facility resident, except
ventilators and associated supplies for nursing
facility residents that have been approved by DMAS
central office.

§ 7. Home health services.
' ' ¢. Furniture or appliances not defined as medical
equipment (such as blenders, bedside tables,
mattresses other than for a hospital bed, pillows,
blankets or other bedding, special reading lamps,

A, Service musi be ordered or prescribed and direcied
or performed within the scope of a license of a
practitioner of the healing arts.

B. Nursing services provided by a home health agency.

1. Intermittent or part-ﬁme nursing service provided
by a home health agency or by a registered nurse
when no home health agency exists in the area.

2. Patients may receive up to 32 visits by a licensed
nurse annually. Limits are per recipient, regardiess of
the number of providers rendering services. Annually
shall be defined as July 1 through June 30 for each
recipient.

C. Home health aide services provided by a home health

agency.

1. Home health aides must function under the
supervision of a professional nurse.

. 2, Home health aides must meet the certification
requirements specified in 42 CFR 484.36.

‘3. For home health aide services, patients may receive
up to 32 visits annually. Limits shall be per recipient,
regardless of the number of providers rendering
services. Annually shall be defined as July 1 through

chairs with special lift seats, hand-held shower
devices, exercise bicycles, and bathroom scales).

d. Items that are only for the recipient's comfort
and convenience or for the convenience of those
caring for the recipient (e.g., a hospital bed or
matiress because the recipient does not have a
decent bed; wheelchalr frays used as a desk surface;
mobility items used in addition to primary assistive
mobility aide for caregiver’s or recipient’s
convenience (Le., electric wheelchair plus a manual
chair); cleansing wipes.

e. Prosthesis, except for artificial arms, legs, and
their supportive devices which must be
preauthorized by the DMAS central office (effective
July 1, 1989).

1. Items and services which are not reasonable and
necessary for the diagnosis or treatment of illness
or injury or to improve the functioning of a
malformed body member (for example,
over-the-counter drugs; dentifrices; toilet articles;
shampoos which do not require a physician’s
prescription; dental adhesives; electric toothbrushes;
cosmetic items, spvaps, and lotions which do not
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require a physician’s prescription; sugar and salt
substitutes; support stockings; and nonlegend drugs.

g. Orthotics, including braces, splints, and supports.
h, Home or vehicle modifications.

i, Items not suitable for or used primarily in the
home setting (i.e., car seats, equipment to be used
while at school, etc.).

j. Eduipment that the primary function is
vocationally or educationally related (i.e., computers,
environmental control devices, speech devices, etc.).

E. Physical therapy, occupational therapy, or speech
pathology and audiology services provided by a home
health agency or medical rehabilitation facitity.

1. Service covered only as part of a physician’s plan
of care.

2, Patients may receive up te 24 visits for each
rehabilitative therapy service ordered annually. Limits
shall apply per recipient regardless of the number of
providers rendering services. Annually shall be defined
as July 1 through June 30 for each recipient. If
services beyond these limitations are determined by
the physician to be required, then the provider shall
request prior authorization from DMAS for additional
services. :

§ 8. Private duty nursing services.

Not provided.

§ 9. Clinic services.

A, Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
was carried to term.

B. (linic services means preventive, diagnostic,
therapeutic, rehabilitative, or palliaiive items or services
that:

1. Are provided to ocutpatients;
2. Are provided by a facility that is not part of a

hospital but is organized and operated to provide
medical care to outpatients; and

3. Except in the case of nurse-midwife services, as

specified in 42 dentist.
§ 10, Dental services.
A. Dental services are limited to recipienis under 21

years of age in fulfillment of the treatment requirements
under the Early and Periodic Screeming, Diagnosis, and

Treatment (EPSDT) Program and defined as routine
diagnostic, preventive, or restorative procedures necessary
for oral health provided by or under the direct supervision
of a dentist in accordance with the Siate Dental Practice
Act.

B. Initial, periodic, and emergency eXaminations;
required radiography necessary to develop a treatment
plan; patient education; dental prophylaxis; fluoride
treatments; dental sealants; routine amalgam and
composite restorations; crown recementation; pulpotomies;
emergency endodontics for temporary relief of pain; pulp
capping; sedative fillings; therapeutic apical closure; topical
palliative treatment for dental pain; removal of foreign
body; simple exiractions; root recovery; incision and
drainage of abscess; surgical exposure of the tooth to aid
eruption; sequestrectomy for osteomyelitis; and oral antral
fistula closure are dental services covered without
preauthorization by the state agency.

C. All covered dental services not referenced above
require preauthorization by the state agency. The foliowing
services are also covered through preauthorization:
medicaily necessary full banded orthodontics, for
handicapping malocclusions, minor tooth guidance or
repositioning appliances, complete and partial dentures,
surgical preparation (alveoloplasty) for prosthetics, single
permanent. crowns, and bridges. The following service is
not covered: routine bases under restorations.

D. The state agency may place appropriate limits on a
service based on medical necessity, for utilization control,
or both. Examples of service limitations are: examinations,
prophylaxis, fluoride treatment (once/six months); space
maintenance appliances; bitewing x-ray two films
{once/l2 rmeoenths); routine amalgam and composite
restorations (once/three years), dentures (once per 5
years); extractions, orthodontics, tooth guidance appliances,.
permanent crowns, and bridges, endodontics, patient
education and sealants {once).

E. Limited oral surgery procedures, as defined and
covered under Title XVIII (Medicare), are covered for all
recipients, and also require preauthorization by the state
agency.

§ 11. Physical therapy and related services.

Physical therapy and related services shall be defined
as physical therapy, occupational therapy, and
speech-language pathology services. These services shall be
prescribed by a physician and be part of a written plan of
care. Any one of these services may be offered as the
sole service and shall not be contingent upon the provision
of another service. All practitioners and providers of
services shall be required to meet state and federal
licensing and/or certification requirements.

11a. Physical Therapy.

A. Services for individuals requiring physical therapy are
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provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, services provided by a local school division
emplioying qualified therapists, or when otherwise included
as an authorized service by a cost provider who provides
rehahilitation services.

B. Effective July 1, 1988, the Program will noi provide
direct reimbursement to enrolled providers for physical
therapy service rendered fo patients residing in long term
care f{acilities, Reimbursement for these services is and
continues to be included as a component of the nursing
homes’ operating cost.

C. Physical therapy services meeting all of the following
conditions shall be furnished to patients:

1. Physical therapy services shall be directly and
specifically related to an active wrilten care plan
designed by a physician after any needed consultation
with a physical therapist licensed by the Board of
Medicine;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by & physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who Is
licensed by the Board of Medicine and is under the
direct supervision of a physical therapist licensed by
the Board of Medicine. When physical therapy services
are provided by a qualified physical therapy assistant,
such services shail be provided under the supervision
of a qualified physical therapist who makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable,

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

115, Occupational therapy.

A, Services for individuals requiring occupational therapy
are provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, services provided by a local school division
employing qualified therapists, or when otherwise included
as an autherized service by a cost provider who provides
rehabilitation services.

B. Effective September 1, 1990, Virginia Medicaid will
not make direct reimbursement to providers for
occupational therapy services for Medicaid recipients
residing in Iong-term care facilities. Reimbursement for
these services is and continzes to be included as a
component of the nursing facilities’ operating cost.

C. Occupational therapy services shall be those services

furnished a patient which
conditions:

meet ali of the following

1. Occupational therapy services shail be directly and
specifically related to an active wrilten care plan
designed by a physician afier any needed consuliation
with an occupational therapist regisiered and certified
by the American Occupational Therapy Certification
Board.

2. The services shall be of a level of compiexity and
sophistication, or the conditicn of the patient shail be
of a nature that the services can oniy be performed
by an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board, a graduate of a program approved by the
Council on Medical Education of the American
Medical Association and engaged in the supplemental
clinical experience required before regisiration by the
Amerjcan Occupational Therapy Association when
under the supervision of an occupational therapist
defined above, or an occupational therapy assistant
who is certified by the American Occupational
Therapy Certification Board under the direct
supervision of an occupational therapist as defined
above. When occupational therapy services are
provided by a qualified occupational therapy assistant
or a graduate engaged in supplemental clinical
experience required before registration, such services
shall be provided under the supervision of a qualified
occupational therapist who makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effeciive
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall he reascnable.

Ile. Services for individuals with speech, hearing, and
language disorders {provided by or under the supervision
of a speech pathologist or audiologist; see Page 1, General
and Page 12, Physical Therapy and Related Services.)

A, These services are provided by or under the
supervision of a speech pathologist or an audiologist only
as an element of hospital inpatient or oufpatient service,
nursing facility service, home health service, services
provided by a local school division employing qualified
therapists, or when otherwise included as an authorized
service by a cost provider who provides rehabilitation
services.

B. Effective Sepiember 1, 199¢, Virginia Medicaid will
not make direct reimbursement to providers for
speech-language pathelogy services for Medicaid recipients
residing in long-term care facilities. Reimbursement for
these services i$ and coniinues to be included as a
component of the nursing facilities’ operating cost,
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C. Speech-language pathology services shall be those
services furnished a patient which meet all of the
following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consultation with a
speech-language pathologist licensed by the Board of
Audiology and [ 5Speeeh Speech-Language ] Pathology,
or, if exempted from licensure by statute, meeting the
requirements in 42 CFR 440.110(c);

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by or under the direction of a speech-language
pathologist who meets the dualifications in number 1.
The program shall meet the requirements of 42 CFR
405.1719(c). At least one qualified speech-language
pathologist must be present at all times when
speech-language pathology services are rendered; and

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

11d. Authorization for services.

A. Physical therapy, occupational therapy, and
speech-language pathology services provided in outpatient
seitings of acute and rehabilitation hospitals, rehabititation
agencies, or home health agencies shall include
authorization for up to 24 visits by each ordered
rehabilitative service within a 60-day period. A recipient
may receive a maximum of 48 visits annually without
authorization. The provider shall mainiain documentation
to justify the need for services.

B. The provider shali request from DMAS authorization
for treatments deemed necessary by a physician beyond
the number authorized. This request must be signed and
dated by a physician. Authorization for extended services
shall be based on individual need. Payment shall not be
made for additional service unless the extended provision
of services has been authorized by DMAS.

1le. Documentation requirements.

A, Documentation of physical therapy, occupational
therapy, and speech-language pathology services provided
by a hospital-based outpatient setting, home health agency,
a school division, or a rehabilitation agency shall, at a
minimum:

1. Describe the clinical signs and symptoms of the
patient’s condition;

2. Include an accurate and complete chronological
picture of the patient’s clinical course and treatments;

3. Document that a plan of care specifically designed
for the patient has been developed based upen a
comprehensive assessment of the patient’s needs;

4. Include a copy of the physician’s orders and plan
of care;

5. Include all ireatment rendered to the patient in
accordance with the plan with specific attention to
frequency, duration, modality, response, and identify
who provided care (include full name and title);

6. Describe changes in each patient’s condition and
response to the rehabilitative treatment plan;

7. (Except for school divisions) describe a discharge
plan which inciludes the anticipated improvements in
functional levels, the time frames necessary to meet
these goals, and the patient’s discharge destination;

and
8 In school divisions, include an individualized
education program (IEP) which describes the

anticipated improvements in functional level in each
school year and the time frames necessary to meet
these goais.

B. Services not specifically documenied in the patient’s

" medical record as having been rendered shall be deemed

not to have been rendered and no coverage shall be
provided.’

11f. Service limitations, The following general conditions
shall apply to reimbursable physical therapy, occupational
therapy, and speech-language pathology:

A, Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license,

B. Services shall be furnished under a written plan of
treatment and must be established and periodically
reviewed by a physician. The requested services or items
must be necessary to carry out the pian of treatment and
must be related to the patient’s condition.

C. A physician recertification shall be required
periodically, must be signed and dated by the physician
who reviews the plan of treatment, and may be obtained
when the plan of treatment is reviewed. The physician
recertification statement must indicate the continuing need
for services and should estimate how long rehabilitative
services will be needed.

D. The physician orders for therapy services shall
include the specific procedures and modalities to be used,
identify the specific discipline to carry out the plan of
care, and indicate the frequency and duration for services.

E. Utilization review shall be performed to determine .if
services are appropriately provided and to ensure that the
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services provided to Medicaid recipients are medically
necessary and appropriate. Services not specifically
documented in the patient’s medical record as having been
rendered shall be deemed not fo have been rendered and
no coverage shall be provided.

F. Physical therapy, occupational therapy and
speech-language services are to be terminated regardless
of the approved length of stay when {further progress
toward the established rehabilitation goal is uniikely or
when the services can be provided by someone other than
the skilled rehabilitation professional.

§ 12, Prescribed drugs, dentures, and prosthetic devices;
and eyeglasses prescribed by a physician skilled in
diseases of the eye or by an optomeirist.

12a, Prescribed drugs.

1. Nonlegend drugs, except insulin, syringes, needles,
diabetic test strips for clienis under 21 years of age,
and family planning supplies are not covered by
Medicaid. This limitation does not apply te Medicaid
recipients who are in skilled and intermediate care
facilities.

2. Legend drugs, with the exception of anorexiant
drugs prescribed for weight loss and transdermal drug
delivery systems, are covered. Coverage of anorexiants
for other than weight loss requires preauthorization.

3. The Program will not provide reimbursement for
drugs determined by the Food and Drug
Adminisiration (FDA) to lack substantial evidence of
effectiveness.

4. Notwithstanding the provisions of § 32.1-87 of the
Code of Virginia, prescriptions for Medicaid recipients
for specific multiple source drugs shall be filled with
generic drug products listed in the Virginia Voluntary
Formulary unless the physician or other practitioners
so licenised and certified to prescribe drugs certifies in
his own handwriting “brand necessary”’ for the
prescription to be dispensed as written.

5. New drugs, except for Treatment Investigational
New Drugs (Treatment IND), are not covered until
approved by the board, unless a physician obtains
prior approval. The new drugs listed in Supplement 1
to the New Drug Review Program Regulations (VR
460-05-2000.1000) are not covered.

12b. Dentures.

Provided omly as a result of EPSDT and subject to
medical necessity and preauthorization requirements
specified under Dental Services.

12¢. Prosthetic devices.

A. Prosthetics services shall mean the replacement of

missing arms and legs. Nothing in this regulation shall be
construed to refer to orthotic services or devices.

B. Prosthetic devices (artificial arms and legs, and their
necessary supportive attachments) are provided when
prescribed by a physician or other licensed practitioner of
the healing arts within the scope of their professional
licenses as defined by state law. This service, when
provided by an authorized vendor, must be medically
necessary, and preauthorized for the minimum applicable
component necessary for the activities of daily living

12d. Eyeglasses.

Eyeglasses shall be reimbursed for all recipienis younger
than 21 years of age according to medical necessity when
provided by practitioners as licensed under the Code of
Virginia.

§ 13. Other diagnostic, screening, preventive, and
rehabilitative services, i.e.,, other than those provided
eisewhere in this plan.

13a. Diagnostic services.
Not provided.
13b. Screening services.

Screening mammeograms for the female recipient
population aged 35 and over shall be covered, consistent
with the guidelines published by the American Cancer
Society.

13c. Preventive services.

Not provided.

13d. Rehabilitative services.

A, Intensive physical rehabilitation:

1. Medicaid covers infensive inpatient rehabilitation
services as defined in subdivision A 4 in facilities
certified as rehabilitation hospitais or rehabilitation
units in acute care hospitals which have been certified
by the Department of Health to meet the
" requirements to be excluded from the Medicare
Prospective Payment System. .
2. Medicaid covers intensive outpatient physical
rehabilitation services as defined in subdivision A 4 in
facilities which are certified as Comprehensive
Cutpatient Rehabilitation Facilities (CORFs).

3. These facilities are excluded from the 2I-day limit
otherwise applicable to inpatient hospital services. Cost
reimbursement principles are defined in Attachment
4.19-A.
An intensive

4, rehabilitation program provides
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Mential

intensive skilled rehabilitation nursing, physical
therapy, occupational therapy, and, if needed, speech
therapy, cognitive rehabilitation, prosthetic-orthotic
services, psychology, social work, and therapeutic
recreation. The nursing staff must support the other
disciplines in carrving out the activities of daily living,
utilizing ¢orrectly the training received in therapy and
furnishing other needed nursing services. The
day-to-day activifies must be carried out under the
confinuing direct supervision of a physician with
special training or experience in the field of
rehabilitation.

5. Nothing in this regulation is intended to preclude
DMAS from negotiating individual confracts with
in-state intensive physical rehabilitation facilities for
those individuals with special intensive rehabilitation
needs.

B. Community mental health services.

Definitions. The following words and terms, when used
in these regulations, shall have the following meanings
unless the context clearly indicates otherwise:

“Code” means the Code of Virginia.

"DMAS” means the Department of Medical Assistance
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of
Title 32.1 of the Code of Virginia.

“DMBMRSAS” means Department of Mental Health,
Retardation and Substance Abuse Services
consistent with Chapter 1(§ 37.1-39 et seq.) of Title 37.1 of
the Code of Virginia.

1, Mental health services. The following services, with
their definitions, shall be covered:

a. Intensive in-home services for children and
adolescents under age 21 shall be time-limited
interventions provided typically but not solely in the
residence of an individual who is at risk of being
moved into an out-of-home placement or who Is
hbeing transitioned to home from out-of-home
placement due to a disorder diagnosable under the
Diagnostic and Statistical Manual of Mental
Disorders-{Il-R (DSM-III-R). These services provide
crisis treatment; individual and family counseling;
life (e.g., counseling to assist parents to understand
and practice proper child nutrition, child health
care, personal hygiene, and financial management,
etc.), parenting (e.g., counseling to assist parenis to
understand and practice proper nurturing and
discipline, and behavior management, etc.), and
communication skills (e.g, counseling to assist
parents to understand and practice appropriate
problem-solving, anger mapagement, and
interpersonal interaction, etc); case management
activities and coordination with other required
services; and 24-hour emergency response. These

services shall be limited annually to 26 weeks.

b. Therapeutic day treatment for children and
adolescents shall be provided in sessions of two or
more hours per day, to groups of Seriously
emotionally disturbed children and adolescents or
children at risk of serious emotional disturbance in
order to provide therapeutic interventions. Day
treatment programs, limited annually to 260 days,
provide evaiuation, medication education and
management, opportunities to learn and use daily
living skills and to enhance social and interpersonal
skills (e.g., problem sgolving, anger management,
community responsibility, increased impulse conirol
and appropriate peer relations, etc.), and individual,
group and family counseling.

c. Day treatment/partial hospitalization services for
adulis shall he provided in sessions of {wo or more
consecutive hours per day, which may he scheduled
muliiple times per week, to groups of individuals in
a nonresidential sefting. These services, limited
annually to 260 days, include the major diagnostic,
medical, psychiatric, psychosocial and
psychoeducationai treatment modalities designed for
individuals with serious mental disorders who
require coordinated, intensive, comprehensive, and
multidisciplinary treatment.

d. Psychosocial rehabilitation for adults shall be
provided in sessions of two or more consecutive
hours per day to groups of individuals in a
nonresidential setting. These services, limited
annually to 312 days, include assessment, medication
education, psychoeducation, opportunities to learn
and use independent living skills and to enhance
social and interpersonal skills, famnily support, and
education within a supporiive and normalizing
program structure and environment.

e. Crisis intervention shall provide immediate mental
health care, available 24 hours a day, seven days
per week, to assist individuals who are experiencing
acute mental dysfunclion requiring immediate
clinical attention, This service’s objectives shall be
to prevent exacerbation of a condition, fo prevent
injury to the client or others, and t{o provide
treatment in the context of the least restrictive
setting. Crisis intervention activities, limited annually
to 180 hours, shall include assessing the crisis
situation, providing short-term counseling designed to
stabilize the individual or the family unit or baoth,
providing access to further immediate assessment
and follow-tp, and linking the individual and family
with ongoing care to prevent future crises. Crisis
intervention services may Include, but are not
limited to, office visits, home vigits, preadmission

screenings, telephone contacts, and other
client-related activities for the prevention of
institutionalization.
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2, Mental retardation services. Day health and
rehabilitation services shall be covered and the
following definitions shall apply:

a. Day health and rehabilitation services (limited to
500 units per year) shall provide individualized
activities, supports, training, supervision, and
transportation based on a written plan of care to
eligible persons for two or more hours per day
scheduled multiple times per week. These services

" are intended to improve the recipient’s condition or
to maintain an optimal level of functioning, as well
as to amelioraie the recipient’s disabilities or
deficits by reducing the degree of impairment or
dependency. Therapeutic consultation to service
providers, family, and friends of the client around
implementation of the plan of care may be included
as part of the services provided by the day health
and rehabilitation program. The provider shall be
licensed by DMHMRSAS as a Day Support Program.
Specific components of day health and rehabilitation
services include the following as needed:

(1) Self-care and hygiene skills;
(2) Eating and toilet training skiils;
(3) Task learning skills;

{4) Community resource utilization sgkills (eg,
training in time, telephone, basic computations with
money, warning sign recognition, and personal
identifications, etc.);

(5) Environmental and behavior skilis (e.g., {raining
in punctuality, self-discipline, care of personal
belongings and respect for property and in wearing
proper clothing for the weather, etc.);

(6) Medication management;

(7) Travel and related Iraining to and from the
training siies and service and support activities;

(8) Skills related to the above areas, as appropriate
that will enhance or retain the recipient’s
fuactioning.

b. There shall be itwo levels of day health and
rehabilitation services: Level I and Level I

(1) Level I services shall be provided to individuals
who meet the basic program eligibility requirements.

(2} Level II services may be provided to individuals
who meet the basic program eligibility requirements
and for whom one or more of the following
indicators are present.

-(a) The individual requires physical assistance to
meet basic personal care needs (toilet training,

feeding, medical

attention).

conditions that require special

(b) The individual has extensive disability-related
difficulties and requires additional, ongoing support
to fully participate in pregramming and to
accomplish individual service goals.

(¢) The individual regquires extensive personal care
or constant supervigion to reduce or eliminate
behaviors which preclude full participation in
programming. A formal, written behavioral program
is required io address behaviors such as, but not
limited to, severe depression, self injury, aggression,
or self-stimulation.

§ 14. Services for individuals age 65 or older in institutions
for mental diseases.

14a. Inpatient hospital services.

Provided, no limitations.

14b. Skilled nursing facility services.

Provided, no limifations.

l4c. Intermediate care facility.

Provided, no limitations.
§ 15. Intermediate care services and intermediate care
services for institutions for mental disease and mental
retardation.

15a. Intermediate care facilily services (other than such
services in an institution for mental diseases) for persons
determined, in accordance with § 1902 (a)(31)(A) of the
Act, to be in need of such care.

Provided, no limifations.

15b. Including such services in a public institution (or
distinct part thereof) for the mentally retarded or persons
with related conditions.

Provided, no limitations.

§ 16. Inpatient psychiatric facility services for individuals
under 22 years of age.

Not provided.

§ 17. Nurse-midwife services,

Covered services for the nurse midwife are defined as
those services allowed under the licensure requirements of
the state statute and as specified in the Code of Federal
Regulations, i.e., maternity cycle.

§ 18. Hospice care {in accordance with § 1905 (o) of the
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Act).

A, Covered hospice services shall be defined as those
services allowed under the provisions of Medicare law and
regulations as they relate io hospice benefits and as
specified in the Code of Federal Regulations, Title 42, Pa
413. .

B. Categories of care.

As described for Medicare and applicable to Medicaid,
hospice services shall entail the following four categories
of daily care:

1. Routine hpome care is at-home care that 8 not
continuous.

2. Centinuous home care consisis of at-home care that
is predominantly nursing care and is provided as
short-term crisis care. A registered or licensed
practical nurse must provide care for more than half
of the period of the care. Home health aide or
homemaker services may be provided in addition to
nursing care. A minimum of eight hours of care per
day must be provided to qualify as coniinuous home
care.

3. Inpatient respite care is short-lerm inpatient care
provided in an approved facility (freestanding hospice,
hospital, or nursing facility) to relieve the primary
caregiver(s) providing at-home care for the recipient.
Respite care is Llimited to not more than five
consecutive days.

4, General inpatient care may be provided in an
approved freestanding hospice, hospital, or nursing
facility. This care is usually for pain control or acute
or chronic symptom management which cannot be
successfully treated in another setting.

C. Covered services.

1. As required under Medicare -and applicable to
Medicaid, the hospice itself shall provide all or
substantially all of the “core” services applicable for
the terminal illness which are nursing care, physician
services, social work, and counseling (bereavernent,
dietary, and spiritual).

2. Other services applicable for the terminal iliness
that shall be available but are not considered *“core”
services are drugs and biologicals, home health aide
and homemaker services, inpatient care, -medical
supplies, and occupational and physical therapies and
speech-language pathclogy services.

3. These other services may be arranged, such as by
contractual agreement, or provided directly by the
hospice.

4, To be covered, a certification that the individual is

terminalty ill shall have been completed by the
physician and hospice services must be reasonable and
necessary for the pailiation or management of the
terminal illness and related conditions. The individual
must elect hospice care and a plan of care must be
established before services are provided. To be
covered, services shall be consistent with the plan of
care, Services not specifically documented in the
patient’s medical record as having been rendered will
be deemed not to have been rendered and no
coverage will be provided.

5. All services shall be performed by appropriately
qualified personnel, but it is the nature of the service,
rather than the qualification of the person who
provides it, that determines the coverage category of
the service. The following services are covered
hospice services:

a. Nursing care. Nursing care shall be provided by
a registered nurse or by a licensed practical nurse
under the supervision of a graduate of an approved
school of professional nursing and who is licensed
as a registered nurse.

b. Medical social services. Medical social services
shall be provided by a social worker who has at
least a bachelor’s degree from a school accredited
or approved by fhe Council on Social Work
Education, and who is working under the direction
of a physician.

¢. Physician services. Physician services shall be
performed by a professional who is licensed to
practice, who is acting within the scope of his or
her license, and who is a doctor of medicine or
osteopathy, a doctor of dental surgery or dental
medicine, a doctor of podiatric medicine, a doctor
of optometry, or a chiropractor. The hospice
medical director or the physician member of the
interdisciplinary team shali be a licensed doctor of
medicine or osteopathy.

d. Counseling services. Counseling services shall be
provided to the terminally ill individual and the
family members or ofher persons caring for the
individua! at home. Bereavemen{ counseling consists
of counseling services provided to the individual's
family up to one year after the individual's death,
Bereavement counseling is a required hospice
service, but if is not reimbursable.

e. Short-term inpatient care. Short-term inpatient
care may be provided in a participating hospice
inpatient unit, or a participating hospital or nursing
facili